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The State of Ohio )

e

County of Lorain )} 88§

IN THE COURT OF COMMON PLEAS

The State of Ohio, )
Plaintiff, )
vS. ) NO. 95CR046838
Raymond Agustus Smith, ) )
Defendant. )
* X X

COMPLETE TRANSCRIPT OF TESTIMONY TAKEN DURING
THE TRIAL IN THE ABOVE-CAPTIONED CAUSE BEFORE THE
HONORABLE KOSMA J. GLAVAS, PRESIDING JUDGE OF SAID
COURT, COMMENCING ON TUESDAY, NOVEMBER 28, 1995.
¥ X X
APPEARANCES:
Arpearing on behalf of the 5State of Ohio:
Gregory A. White,
Lorain County Prosecuting Attorney, by
Jonathan Rosenbaum,
Agsistant County Prosecuting Attorney.
Appearing on behalf of the Defendant:
Harvey Bruner, Eesq. and

Bret Jordon, Eeq.
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That is correct.

MR. BRUNER: Oﬁe moment, your
Honor.

I have nothing further, your Honor.

MR. ROSENBAUM: Nothing.

THE COURT: Thank you, you may
step down, Mr. Leiby.

(Witnees excused.)
¥ X X

THE COURT: Ladies and
gentlemen, it ie now twelve noon and we will take
our afternoon luncheon recess.

I will say to you that Ms. Skinner indicated
that she has contacted Moss” on your behalf and
that they will be holding somevtables for you at
this point. Recognizing that you do have a
distance to g0 to get there, we will return at
1:36, gives you about an hour and & half at thie
point. |

Remember the admonitione previously agiven
about not discuseing this case amongst yourselves
or letting anyone discusslit with you.

(Whereupon, a luncheon recees was had.)
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MARKED OFFERED ADMITTED

EXHIBITS:
1-A )
thru ) Photos in cemetery -
1-P ) '
2 Coroner ‘e verdict,
autopsy, protocol, etc.-
2-A )
thry ) Coroner s photos -
2-CC)
3 Cuyahoga County Trace
Evidence Lab report -
3-4 )
thru ) Photoe of car -
3-D ) :
3-E Blood sample and hair -
3-F Cigarette lighters,
cough syrup, black metal-
3-G Brown steak knife -
3-H Victim'e clothee -
3-1I Piece of trunk liner -
4 Court file to Grand Jury
on Raymond Smith 8-27-93 -
5 Court file to Grand Jury
on Danny Smith 9-1-83 -
6 Arrest repcrt on Raymond
Smith 8-19-93 -
7 Arregt report on Danhy
Smith 8-12-93 -
8 Police daily log 9-15-83 -

0

Confidentisl informant
sgreement -

P/M 5] 5

P/M

[N
[Sv]

P 22

p/M
P,/
P/M

P/M
P/M
P/M
P/M

P/M
P/M
P/M

P/M

P/M

P/M
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EXHIBITS: (Cont.)

iiji

MARKED OFFERED ADMITTED

STATE S: (Cont.)

10 - Tape 6-7-93 - P/M
11-A - Raymond Smith tape 7-5-94 - P/M
11-B - Second Raymond Smith

tape 1-11-95 - P/M
11-C - Transcripts of 11-A

and 11-B - P/M
12 - Photo of dog - P/M
13 - Michael Smith deposition - P/M

' DEFENDANT "5 :

None
Note: P/M indicates exhibit was

previcusly marked
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STATE"S CASE

Thereupon, the State of Ohio, in order
to further maintain the lssues on 1its part to be
maintained, called MICHAEL BEAMAN as a witness and,
‘after being first dul& eworn, wae examined and
testified as follows:

DIRECT EXAMINATION OF MICHAEIL, BEAMAN

BY MR. ROSENBAUM:

Badge No. 1115.

Q Will you state your name, please, sir?

A Detective Michael Beaman.

Q Spell the last name for the Reporter, please?
A B-E-A-M-A-N.

Q@ Okay.

A

Q

How long have you served the City of Cleveland &as

Folice Officer, Detective?

m

A Sixteen and a half years.

Q And how long have you been a Detective?

A Been a Detective for the last, approximately eight
YEAYE.

Q And how long have you served on the Homilcide Unit?
A Last three years.

Q As a result of your rosition on the Homicide Sguad

for the City of Cleveland, were you summoned to a

cemetery on January 19th of 847
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A Yes, I was.

Q@ Will you tell the Court and jury why you were so
summoned, sir?

A We received a call approximately 9:55 hours of a
mele e body found in the cemetery, possible vietim of
a homicide.

Q And what did you do, sir?

A We responded to the scene.

Q And what does the normal response of such a call
for the Cleveland Police Department involve?

A Baeically Jjust getting -- meking sure all the
materials you need for the investigation 18 in the car
and going to the scene to see what you have.

Q What goes to the scene?

A Myself, my partner; We usually bring along our
Scientific Investigation Unit and other personnel
thet is slready on the scene.

Q And who was on the scene when you arrived there?
A Supervisors from the Fifth District along with
several other zone cars.

Q Can you tell the Court and jury briefly what you
did when you arrived and what the Scientific
Investigation Unit d4did?

A When I arrived to the scene we were led into the

cemetery. The entranceway is off the south side of
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Quincy Avenue. Once you go up in the cemetery we found
the victim’s body laying in the second driveway which
runs east and west. '

At that time we immediately started trying to figure
out what type of wound is on the body that is visible at
this point, gathering evidence, things of that sort.

Q Did you instruct the Scientific Investigation Unit
to do anything?

A We instructed them 1o take photos. They asslsted in
picking up evidence around the body or possible evidence
around the body.

Q Will you describe the weather conditions on January

18th of 19957

A Ninety-four?
Q I am sorry, “94.
A It was extremely cold. As a matter of fact it was

recorded se the coldeest day in Cleveland histofy.

Q Do vou have any idea what the temperature was?

A I believe it was minus 46 degrees wind chill factor.
Q Did the cold affect vour normal movements?

A Yes, it did. First of all, my pen wouldn't write,
even had trouble with & pencil, caused my Jjoints in my
hand to lock up. Several times I had to get in the car
to let my hands warm.to continue working.

Q Sir, I would like to hand you some photographs that
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have been marked for identification as State’s Exhibits
i-A through 1-P, ask you to look at them, please.

Do you recognize those photographs, sir?
A Yes, I do.
Q Are they some of the photograrhs that you héd the
Scientific Investigation Unit people take at your
direction?
A Yes, they are.
Q Do they truly and accurately depict the scenees they
represent?
A Yes, they do.

MR. ROSENBAUM: - Your Honor, with
the Court’s permission, I would move admission
and agk that the Detective be permitted to hold
them up one at a time and show them po the jury.

MR. BRUNER: I am going to enter
my objection on the grounds previously mentioned.

THE COURT: They shall be
admitted.

Excertione noted, Mr. Bruner.

¥ ¥ ¥
WHEREUPON, STATE'S EXHIBITS 1-A THROUGH 1-P,
HERETOFORE MARKED FOR IDENTIFICATION, WERE OFFERED AND

ADMITTED INTO EVIDENCE.
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MR. ROSENBAUM: Can we approaéh one
moment?
THE COURT: Sure.

(Whereupon, the following proceedings

occurred at the bench out of the hearing of the jury.)

MR. ROSENBAUM: For the record I
would like to know what the specific objection
WEES.

MR. BRUNER: We filed a motion
previously claihing the gruesome photographs and
in addition to that, these are duplicative.

(Whereupon, the following proceedings

occurred back in the hearing of the jury.)
Q Sir, I would like you to start with State’ s Exhibit 1-A
at the top and tell the jury what that 1s?

THE CQURT: And as you show or
say something sbout each one of the photos,
indicate what number it is. _

A State s Exhibit 1-A, this exhibit shows a distant shot
of the victim™s body laying in the driveway, which I
explained earlier, in the cemetery.

MR. ROSENBAUM: Could he pass that
down, your Honor?

THE COURT: As long as they have

been admitted into evidence, he may.
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A State s Exhibit 1-B shows a photo of the victim s upper
garment we found away from the body laying on the snow bhank.

Exhibit 1-C is a -photo of a bent 32 caliber shell
casing which was found in the snow by the victim s body.

1-D is a small spring, metal spring. It was collected:
1t was believed to be possibly a firing pin for an aytomatic
weapon, also blood spots in the snow.

1-E shows & large blood stain with emsll haire in it,
possible firing mechanism that was found on the scene and
_ again, an unspent 32 caliber shell, & bullet.

Stéte’s Exhibit 1-F shows a closeup plcture of the
victim as he was found lying on his stomach in the driveway.
It also shows a very close shot of a wound that we observed
on his left shoulder and a massive amount of blood around
his face.

1-G shows a closeup shot of the victim’'s face as he
was turned over by the Coronér’a Office upon their arrival.
Aleo, on the left side of his throat is a large wound.

State s Exhibit 1-H shows a closeup of the victim’s
cheet ares covered with‘blood, slec ehowe B picture of &
knight or & horee which wae tattooed on hie body.

i-I is another distance ghot of the victim’e body as
it leye in the driveway of the cemetery.

1-J, once amgain juet another eghot of the victim’e body

lying in the driveway.
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1-K is a little bit closer view of the victim’s body
laying in the driveway. It shows some tire tracks and blood
stains away from the victim’s body.
1-1L, another photo of the victim’s body laying in the
driveway and a little bit clearer view of the blood stgins

and the tire tracks.

Q Detective, do those go right through the blood stains?

A Some of them do, yes. In fact —-- yesh, they do.
Q Okay.
A 1-M, again another shot showing the tire tracks that

sppear at that time to miss it, appeared to go away from the
body, going eastbound, a photo of the body as it laye in the
cemetery, shows where the upper garments were found in the
1eft—hand.corner gouth of his head snd a pack of Winston
cigarettes laying in the driveway and agasin the tire tracks
and the body.

1-N, &s in Nancy, shows a pack of Winston cilgarettes
laying in the driveway and again the tire tracks, a pack of
cigarettes found lying on the ground not far from the body.

1-0 is & cloeeur of & red cigarette lighter and a
quarter found near the body.

1-P is & closeup of & green Bic lighter which was also
found in the area nesr the body and & very important plcture
of poseible boot print.

THE COURT: L,adies and
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Q;/ﬂ 1 gentlemen, you will have those in the Jjury room
2 when you start your deliberstions. Thie ie Juet
3 a quick view at this point.
4 You may proceed.
5 Q Sir, I would like to place before you what has been
5] marked for identification as State’s Exhibit 3-E, ask you to-
7 look at it and tell the Court and jury if you are able to
B identify it?
9 A Do vou want me to open it?
10 Q If you need to.
11 A You can see that the writing is & little rough from
12 trying to write in the cold weather. Looks like a blood
- 13 sample that was taken from the 'scene and a suspected hair.
-m) 14 Q Were blood, hair and body samples taken for later
15 analysis from the scene at your direction?
186 A Yes
17 ] And were those snalyses performed?
18 A Yes
19 Q Can you tell the Court and jury who performed the
20 enalyeis on the blood and halr?
21 A That would have been done by the Cuyshoga County
22 Coroner’s Qffice, Trace Evidence Division.
23 Q So, the esmplee were given to them for analyeis?
24 A Yes.
25 Q What happened to the samples after the analyeis?
)
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A After their completion and we received their report,
sll evidence was returned to our property room.
Q Sir, I would like to hand you what has been marked
for identification as State’s Exhibit 3-F.
Would vou look at that, please, and see if you can
recognize that?

A Some of the items that were found in the area of

the body. It ie & pack of Winston cigarettes, a red Bic

lighter, green Bic lighter, & bottle of Tavist Cough

Syrup and a piece of black metal.

Q Officer, some of those items are depicted in the

picturee that you have displayed?

A Yes, all of the items are except the cough syrup.

Q I would like to hand you State s Exhiblt 3-G and aek

if you can identify the contents of it, please?

A This is a brown steak Rnife with a wooden handle,

five inch, silver blade, that was found around.the scene

-— well, actually found inside the victim s outer garment,

coat.-

Q And I would like to hand you some clothing that hsas

been marked for identification as State s Exhibit 3-H.
Can you identify that, please?

A Yes, those are the clothes that you will see in the

pictures that wae laying on the enow mound, the victim’e

shirt and coat. The pants were worn by the victim at the
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Q Were all the iteme that vou identified eeized by the
Cleveland Police Departﬁent at your direction, sir?
A Yes.
Q And were they houeed prior to bringing them to trial
in the property room at the Cleveland Police Department?
A All except for the clothes.
Q Where were they held?
A They were held at the Coroner’s Office.
Q And except for the analysis done on the items and the
time they were with the Coroner s Offlice, sre they in the
game condition today as when they were impounded_at your
direction or by yourself? .
A Yes, they are.
Q Now, did you know who the victim of this crime wase

right away, sir?

A No.

Q Can you tell the Court and jury how his identit& was
made?

A Well, for shout & week or eso we done the routine thing,

fingerprinte, checking of missing rereon filee or
descriptions to see if they matched.

We received A number of calls from other municipalities
of miesing persone that matched that descrip£ion and we had

to confirm fingerprint checks with those people.
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My partner and I also, after coming up with negative
results on the identity, we started to concentrate on the
tattoo on his chest, the horse and the knight, tried to
learn more about the tattoo because we figured if we could
find out who .did that and it seemed to be a rare one, we
could find out who the victim was. That also led to
negative results.

Aprroximately & week and s half, two weeke later,
we receiﬁed a call from an officer who works for the
Cleveland Police Department, Sergeant David Roth and he
had been contacted by the Lally family as a result Of,
their missing reports in Elyria, and checking sgainst
those reports and the family coming to the Coraoner’s
Office, they idenﬁified his body.

MR. ROSENBAUM: I have no other
questions, your Honor.

THE COURT: ‘Mr. Bruner, you
may inguire, sir.

MR. BRUNER: - Thank you.

CROSS-EXAMINATION OF MICHAEL BEAMAN

BY MR. BRUNER:

Q Good morning, Detective Beaman, how are you?
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A Good morning, Mr. Bruner.
Q There is no question that based upon your investigation
this homicide appears to have taken place at this cemetery,

correct, from the biood and everything you found there?

A It appears some things happened there, yes.
Q Based upon your experience as a homicide detective of

these number of years, it appears -- the homicide appears to
heve taken place in Cuyshoga County., correct?

A Yee, it appears that the majority of whatever happened

_to Mr. Lally happened there.

Q Okﬁy. Now, I think you said that there were boot
prints?

A In one of the pictures there was. You have to look at
it real hard. You can make out what appears to be a boot
print.

Q Did you make any measurements of that?

A No, I did not.

Q There is also, if I am not mistaken, there are tire
trackse?

A Right.

8] Did you check anything about the tire tracke?

A In what respect, sir?

2] Can you tell whet kind of = tire it wee from or did

vou make printe of the tire tracks?

A No, I did not.
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Q Did you ever do that?

A No, I have not.

Q Do you know other officers that have?

A There have been investigations that I read about that
do that.

Q The tire tracks in the snow were pretty clear?

A Appeared to be fine to me, but I am not an expert to

evaluate that.

Q Were there other boot marks in the area.around the

body?

‘A I don"t recall.

Q Did you get any fingerprints off the lighters?

A They all produced negative results as far as the
lighters and the cough syrup.

Q Now, I think you told the ladies and gentlemen of
the Jjury at some point you concentrated on the tattoo

on the chest?

A Yes.
Q Why was that tattoo so unusual?
A When we got to the Coroner’'s Qffice, discussing it

with the Coroner’'s Office, that had heen used in the past
as identifying people. Tattoo shops, 1 guess they record
what tattoos they put on people and noticing the tattoo,
we found that there were several shops in the eastern

suburbs that deal with what théy call dungeon and dragon

Jalowiec Records Discovery
Lorain County Prosecutaor's Files

"Box4of5
Page 255




O W N O O s W N

3
o

15
tattoos and that is what that tattoo was.
There ie & game called Dungeons and Dragons?
I never played it.
Kids now play it?

Right.

O » O » O

Is that what that tatoo is related to, some kind of

gang sactivity?

A There is & neme for that, but it ie Dungeon and Dragon
Collections.

4] Is it related to gang activity?

A Nof that I know of, no.

Q Related to drug activity?

A No.

Q S0, it is related to Dungeons and Dragons?

A It ie like a comic book. When we went to a comic

business shop in Willoughby, we looked at tattoos that
they do to try to help us identify him.

Q When was the first time you knew about who he was?
A About two weeks after the body was found, sometime
in February, I believe.

Q You found thie stesk knife on his person?

A It was ineide the Jacket, like the clothes were
lsying on the enow and the etesk knife was ineide the
Jacket.

Q@ Okay. Waen't laying in the snow?
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Q Even though thie homicide happened in Cuyshogs County,
you didn’t do much further investigation, is that correct,
after it was turned over to Elyria?

A I don’t understand your question.

Q What did you do other than turn the body over, turn

the bddy over to the Coroner s Office?
A Identifying him and our investigation. After
identifying him, it led us to Elyria.

MR. BRUNER: I have nothing

further.

REDIRECT EXAMINATION OF MICHAEL BEAMAN

BY MR. ROSENBAUM:

Q It is fair to eay that you participated in the
investigation to its coﬁclusion?

A Yes, I did.

Q That you worked it with Elyrisa?

A Yes, I did.

Q Now, was the knife in the pocket of the clothing
or within a fold of the clothing?

A Juét within a fold, if I recall correctly.

MR. ROSENBAUM: No other questions.
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RECROSS-EXAMINATION OF MICHAEL BEAMAN

BY MR. BRUNER:

Q You said it was in a pocket, now it is in & fold?

A No, I said it was inside the coat, more or less inéide
of the fold of the coat. If it was laying in the sBnow, we

would have photographed it.

MR. BRUNER: Nothing further.

MR. ROSENBAUM: Nothing.

THE COURT: Thank youw, you may
step down.

(Witneee excuesed.)

¥ X X

Jalowiec Records Discovery
Lorain Cqunty Prosecutor's Files

Box 4 of 5
Page 258



e

© D N O W o N

e
N -t O

13

14

16
17

18

37

occurred at the bench out of the hearing of the jury.)

THE COURT: How long?
MR. BRUNER: Not much.
THE COURT: Okay.

{Whereupon, the following proceedings
occurred back in the hearing of the Jjury.)
THE COURT: ' You may

crose—examine, Mr. Bruner.

CROSS-EXAMINATION OF HEATHER NEILSON RAAF, M.D.
BY MR. BRUNER: |
Q Dr. Raaf, the Cuyshoga County Coroner's Office ueually
investigates, as you stated, homicides or questionable

deaths. in Cuyahoga County?

A Yes.

Q Correct?

A Yes.

@ And se fmr ae you know, and I guess you looked at the

ecene, thie death occurred in Cuyshogs County, correct?
Yes.

A
Q Now, I think you teetified that under all the

circumetances here, you don’t believe that the gunehot

wae fatal, is that correct?
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A Yes.
Q. And the bruises iﬁ and of themselves rrobably weren’t
fatal, is that correct? |
A Yes.
Q That it was & combination of the gunshot that was not

fatel, the bruises that weren’t fatal, and probably

exposure? .
A Yee, sleo the brain injuries.
Q Now., the brain injuries that you talked about, when

you get a blow on one side of the heasd, you can have
bruieing on the other eide, isn’t that true?

A True, under certain circumstances.

Q It is ﬁot the fact.that yvou might have had two
blowe, you might have had one on one side of the hesd

sand 1t also caused bleeding on the other side?

A Not in that case, no.
Q That ie known &c & contra-coup injury?
A Thet ie where the head is accelersting snd etrikes

mn object.

Q In thie case you don’t believe that haprened?
A No.
Q But at any rate his death wss & combination of

those fectore, correct?
A Yes.

Q Now, we also had substances in his blood, correct?
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A Yes.
Q And what were those substances?
A As part of the works of an autopsy, I collect body

fluids, including whatever I can get. Blood, urine, bile,
which is from the gallbladder, fluid from the back of the
eye and stomach contents and what was found in the hody
was cocaine in the blood and urine and also cocaine
metabolized. Thet means that not only was there the
original spparent component cocaine, but the body had
etarted to bresk it down and bresk down the product.

Q Could you explain that to the Jjury?

If it is in the urine and the blood was taken more
recently and when the body begins to break it down, it
ig s little bit in the past.

Am I saying that correct?

A More or-less, right.

Q Tell them how that is done?

A Cocaine is'broken down fairly quickly in the body
so the first place you find it.and you find what is
called the apparent component, the original le in the
body and finding it in the blood tellg you nothing
about how they got 1t, whether it wae inhsaled,
injected or emoked or whatever.

It has gotten into the blood and all that can put

it into the blood. As it circulates through the body,
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it géts broken down and winds up in the body fluids
which then filter through the‘kidney snd the kidney
pushee them out into the urine and then eventually -
they collect in the urine and in the bladder and
then outb.

First of all, finding cocaine in the blood,
which ordinarily would break down origihally, means
that he probsably used it fairly recently, but aleo
finding it in the urine meant that he used it long
enough before that it had & chance to circulate,
bresk down and oéllect in the ufine aﬁd then be in
the urine in the bladder.
Q Fairly recently, what do you mean by that?
A Probebly within an hour. It is & little hard to
eny becmuse you are looking at what might be one gram.
You don’"t know if he had a little bit recently or he
had & lot longer bhefore and thaet was what wae left,
but probably since a lot breaks down within the firet
hour, he probably had used some within an hour of his
death, rovghly.
Q All right. What are the effects of cocalne?

Can you tell the ladiee and gentlemen of the jury?
A Coceaine is & gtimulant. It seems to make you feel
more alert, more energetic, more self-confident, hyper,

perhaps.
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More aggressive, perhaps?

That, too, 1t can.

And you also said it was metabolized'in his body?
Right.

What does that mean?

r O o r H »r O

In order to get rid of certain kinds of drugs &and
get them into the wrine, the body has to modify them and
baeically thet ie what metsboliem is, it is not found in
the various areas of the body.

Cocaine gets down right in the blood stresm and all
that doee is put it into components that can be sent out
in the urine or readily filtered out.

Q To be metabolized, whén would he have héd to take
the cocaine in relation to the time of the death?

A Again, it cén happen within an hour, so it is going
on all the time from the minute you etmrt taking it.

Q Now, in reviewing the photographe, did you see any
boot marks on his body?

A No, I didn"t see any marks that had a particular
object sseocisted with them.

W And seeuming he wse etomped to death, is 1t unusual

for vou to find boot marks on somebody stomped to desth?

A It is more unusual to find them than not to find
them. .
Q But vou didn"t find any here?
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A Correct.

Q Did you find any tire merke on thie individual?

A No.

Q Did he appear to have bheen crushed by the weight of

B CBY?

A I wouldn 't have been sble to tell from the injuries,

no.
Q So., your enswer is no?
A The answer ie no, did not appear that there was

nothing that would have tcld me that.

Q I think your notes indicate that his left esrlobe
wae pierced three times?

A I do note that as the overall examination.

Q Some of the sbrasione on the skin —- you said he
had & number of sbrasions where the skin looks like it
wee scraped off?

A Yes.

Q Would that come from ihe blow?

A Possibly.

Q In AA through CC, you showed the jury rhotogrsaphs
of his fingers? A

A Correct.

8] And there wae some ecrapes and bruises on the
fingers, correct?

A Yes.
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Q Do you know if those came from him fighting,
trying to hit Bomebodyé
A They could.
Q They could have?
A Yes.
Q Some of the other abrasions that yoﬁ mentioned,
the ones on his arm, could they have come from him

fighting as well?

A Yes.
. Q With cocaine, is there any way you cen tell
whether someone haeg taken —— I sm sure as a Coroner

vou know the difference between crack cocaine and
powder cocaine?

A Yes, I do.

Q Ie there any way you can tell which one of

those Mr. Lally took?

A No, there ie no way.
Q And the effects of cocaine is much more —- I
don’t know how to describe it -- effective than

powder, I eurpose?

A In genersal, yes, mainly becauee it is very
concentrated and by emoking it, it gets inhaled,
gete into the blood rapidly snd the effect of
cocaine, the grester effect is the more rapid

increase in your bloodstream of & concentration
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of cocaine.

It is the &hange in concentrstion that mekes
somecne get the effect faster, I guess faster
changes means a more profound effect, and not
knowing which, I couldn’t say the effect.
Q The crack cocaine, to the ladies and gentlemen
of the Jury, is the one that is cracked up, I think?
A Yesah, if ie the one that is emokable becmuse 1t
is soluble and it hae A lower -— I think it is called
evaporation point so you can smoke it and then when it
ie inhmled, 1t goees right across mucous membranes and
the little air sace of the lunge &and gets into the
blood and that is where'you get a high concentration
and it 1s a auicker effect than powder which most
people inhale and the powder sits on the nose and
gete esbsorbed.
@  And the bruises, they could come from him ewinging,
correct?

Him being involved in & fight?
A Yee. there ie no way to tell exactly how those
were acguired.

MR. BRUNER: ' I heve nothing

further, your Honor.
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REDIRECT EXAMTNATIQN OF HEATHER NEILSON RAAF, M.D.

BY MR. ROSENBAUM:

Q The injuries that Mr. Bruner asked you if they come
from fighting, you cannot tell if he is fighting as the
ageressor or fighting to save his life, can you?

A No, I can’t tell.

Q Now, are his injufies inconsistent with being besaten
snd struck by & vehicle while he is laying on the ground
or consietent with that?

A They are consistent.with that.

"MR. ROSENBAUM: I heve no other
queestions.
THE COURT: : Mr. Bruner?

RECROSS-EXAMINATION OF HEATHER NEILSON RAAF. M.D.

BY MR. BRUNER:

Q Hie injuries are consietent with a vehicle hitting him?
A You esid striking him on the ground or hitting him on
the ground.

Q How sbout the vehicle rolling over him with the weight
of the vehicle on him?

A It could do that, yes. These are what are called brueh

burn-type injuriee, road rash is another thing that people
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call it. That is sort of a motorcycle term.

I say coneistent with becsmuee that ie what it ldooks
like, but I cannot say where he got them or when.

Q The bruises on the body could have come from exposure
to the snow?
A I thought you were talking sbout the head.

No, the ones on the chest were deeper scrapes. The
one mres I sm not eure sbout could be from dragging. I
am not esure of the subsequent freeze. That is the part
where I sm not sure sbout the face.

Definitely on the body those are real road rash-type
abrasions, burns, as we call them, and I thought at first
that the body was dragged causing those.

Anything that scrapes & body along a rough surface

givee that kind of sbrasion or parallel scrapes.

MR. BRUNER: I have nothing
further.

MR. ROSENBAUM: Nothing.

THE COURT: You are excused.

(Witneee excused.)
¥ OK K
THE COURT: Ladies and
gentlemen, it ie ten minutes to eleven. I
think even though we had a fire drill, we

have not had our break this morning and it
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is time that we did that, take a short recess
st thie point.

Remember the admonitions that I have
given you in the past about discussing this
matter amongst yourselves, letting anybody
discuss it with you or in your presence and
with that, we will take a short recess.

(Whereupon, & short recess wae had.)

(Whereupon, the jury‘was returned to the

courtroom and the following proceedinge occurred.)
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BY MR. ROSENBAUM:

Q Will you state your name, please?
A I am Dr. Heather Neilson Raaf, R-A-A-F.
Q And are you employed?
A Yes.
Q Will you tell the Court and jury what you do for a
living? .
A I am a forensic pathologiet.
Q Where do you practice?
A At the Cuyahoga County Coroner s Office.
Q Are you board certified in forensic pathology?
A Yes. |
MR. BRUNER: We will stipulate
to the qualifications, your Honor.
THE COURT: Fine. 5o be it.
Q How long have you served Cuyahéga County as a Deputy

Coroner, Ma am?

A
Q

18
Thereupon, the State of Ohio, in order
to further maintzin the issues on ite part to be
maintained, called HEATHER NEILSON RAAF, M.D. as a
witness and, after being first duly sworn, was examined .
end teaﬁified asg follows:
DIRECT EXAMINATIQN OF HEATHER NEILSON RAAF, M.D.

Four and a half years.

Can you tell the Court and jury briefly what the
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practice of forensic pathology entails?
A This 1s & special branch of medicine which involves the
study of deathe that are considered for coronerﬂs cases and
these are cases that are defined in law deaths due to
accldent or homicide.

These aren’t always known in advance, but these are
deathe that ere either due to some unnatural circumstances
or pecple who have died mysteriously in natural

circumstaences where they are not under a doctor s care

~and not expected to die.

Q Did vou perform the sutopsy on the victim that concerns

the case bhefore thie Court and Jury?

Q And I would like to hand you a series of rhotographs

that have been marked for identification State s Exhibits

2-A through 2-CC and ask if you can recognize them, Ma am?

A Yes, vyes.
Q How is it that you can recognize those rhotographs?
A I do remember the case. It was unusual, but I think

the moegt important thing ie thét these asre all identified
with a plate with hie unique caese number on 1it.

Every sutopsy, every caee that comee to us is sseigned
s unigue nmumber and sll of the documente and photograrhe
asesociated with that case have that number properly in

them so that you know those are part of that case.

Jalowiec Records Discovery
Lorain County Prosecutor's Files

Box 4 of 5
Page 271




N

| 2

i e =
W N = O

=
NCY

g VW N O T s W N

Q

20

Were those photographs taken at your direction ‘and

under your control?

A Yes.

Q And were they taken in your presence?

A Yes.

Q Did you go to the scene where the victim’s body was
found?

A I did, but not with the body present. It was & Aaay

or two later.

Q

Do those photographs truly and accurately depict the

ecenee that they represent?

A

These? Yes.

MR. ROSENBAUM: Your Honor, with
‘the Court’s permission I would like to be able
to hold each up, identify it, angd explain the
significance of the photograph.

THE COURT: If you ask for
their admission?

MR. ROSENBAUM: I do.

THE COURT: : Okay. May I see
them, please?

THE WITNESS: Yes.

THE COURT: . Mr. Bruner, have
you seen these?

MR. BRUNER: Yes. I would cbject
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for the record on the grounds set forth in the
rreviocue motion.
THE COURT: Okay. They shall be
admitted at this point.
L 3
WHEREUPON, STATE'S EXHIBITS 2-A THROUGH 2-CC,-
HERETOFORE MARKED FOR IDENTIFICATION, WERE OFFERED AND
ADMITTED INTO EVIDENCE.
K K K
Q Doctor, if you would please identify each one and &s
vou identify it, could you please refer to them by the
number that appesre on the back of the picture?
4 (Whereupon, -the jury was excused from the
courtroom along with everyone else due to the fire
~alarm sounding.)
(Whereupon, the jury wae returned to the
covrtroom and the following proceedings occurred.)
THE COURT: Ladies and
gentlemen, you have got a little bit of
everything so far. This haprene on occaslon
and the Court appreciates your cooperation
in getting your wrarse and.getting outelde of
the courtroom snd the courthouse as quickly
as possible.

Ladies and gentlemen, you recall when
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the fire alarm went off we were in the direct
examination of the Doctor, and, Mr. Rosenbsum,
you may continue your direct examination-of Dr.
Raaf.

BY MR. ROSENBAUM:

Q Would vou take the photograph marked States’s Exhibit
2-A, hold it up and explain the significance to the Jjury,
please?

A Yes. This is the photograph of Mr. Lally’e face.

This is the first photograph that was taken when the body
was brought to the Coroner s Office snd I know that because
there is & white sheet under there and he is not on the
autopsy table yet.

We élways toke what you might cmll an incoming
photogreaph just as the body looked as it is brought through
the door. This shows & lot of dirt and some dry blood and
8o on on hie face.

The next photograrh, 2-B, is completely cleaned up.
Again, just & picture of his face for general information
and identification purposes, but without 8ll the dirt and &
number of injuries are vieible, but you can also see those
closer up on subsequent photographsfthat I had taken.

All of thoege have the seme case number on them and you
will see that somewhere in each of these photographs.

2-C is & photograph of his left eye close up, shows a
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lot of scraping all around the eye and two‘little skin
tears. In the autopsy report I use medical terﬁinology,
skin tears are lacerations. One cut here kind of
“"I-shaped,” a little tiny one there.

Next one is 2-E. This also shows —— up over his
mouth it shows several things. There is an entrance
gunshot wound here. I didn"t shave away the moustache.
In other areas of the body I might shave away the hailr
on an entrance wound. On the face we try not to make
too many changes. Little spot that I thought might be
stippling. I don’t know if you.want to explain that
now or come back to it.

Q I would like you to explain it.

A When a gun is fired, what actually makes the bullet
go out the end 6f the gun is a mini explosion where thg
gunpowder is ignited and that literally blows a bullet
out of the gun and behind the bullet are the components
of this explosion.

There is, perhaps, a little-bit of flame. There is
smoke and tﬁere are fragments of unburned and partially
burned gunpowder and the smoke is very light. It only
travels out about six to eight inches. If it deposits
on the skin, you will get a powdery stuff on the entrance
wound that is called fouling. I didn’t see Any here.

However, the partially burned gunpowder is left here
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like grains of sand. If the person is within two to three
feet, that is sbout as far &s that will travel. It will
strike the skin and it is heavy enough to imbed itself
in the skin and that is called stippling. Some call it
tattooing and éfter you wash off the face, it is still
there and I thought that locks like it.

I wasn’t sure at the time. I was able to confirm it
later on by exemination. There is an entrance wound here.
There is scrapes on the nose and on the skin. He has
another split in his lip here, another one there, bruises
all arcund his mouth and there is & split in the upper
lip that you cean see better on other photographs.

2-F is showing the lower lip pulled down. You can see
on the most inner part of the lower lip the dark bruilses’
and there is also & ekin split. He received & blow hard
enough to split his lip on the tooth behind it and that is
what happened right here. You can also get a little idea
of the split in the upperllip gskin. Splite harpen when skin
gets squashed between two hard surfaces.

Meny of you have seen & child fall on the sidewslk &nd
the skin is often torn when they hit the sidewslk aﬁd yvon
get eplite right in there. This is the same kind of thing.
A blow that strikes the lip =mgainet hie teeth ie enocugh to
cause 1t to split.

This is the lower lip and there ie & corresponding
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picture here, this is 2-G, and this is showing the same
thing with the upper lip peeled up. It is hard to se€
there is & nose here. This is the upper lip peeled up.
It has a split right in the middle and & lot of dark
coloration which is brulsing and you can just see a
little bit of the upper tooth right there and you cén
also see the split in the lower lip.

Now, thie ie 2-H. I have Jusel & couplé of holdere

to pull the lip back on the right side of the mouth )

because there were three teeth knocked out on the right

side ofAthe mouth. I belleve that one or more Were
probably knocked out by the bullet that went through
the right side of his .lip and you see the scrapes on
hie chin as well. '

If I may just briefly reverse the order of these
because it makes a little more sense.

2-J, this is part of an sutopey, when you have
wounds 1in the héad and neck, to do a special dissection
and teke out the organ, including the tongue; 2-J is &
picture of the tongue. Thie is the top of the tongue
and this is the back and there is & crease in the tongue
where the bullet passed by, & deep crease wound there.

Aleo, there are some smaller eprlite in the top of
the tongue, probabiy if he bit down on his tongue when

he received a blow to the face that could have drove
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his tooth into the tip of the tongue and I believe that
is how thoee got to be there.

Thie is 2-I. This is a difficult photograph to
understand, but this is the final step of the neck
dieeection. It wee trying to diecover where the bullet
ended up and this is what you are seeing, is the top of
the head way up here.

The autépay incieion hes heen made here and the
flep of skin from the autopsy has been peeled up and
then I have dissected into the neck sand pulled up what
ie beeicelly the back of the throat like that and you
may see a small dark mark there which is where the
bullet went through the back of the throat and then
in the area of bleeding which is where the bullet
struck the front of the spine, the back of the throat
and the back of the spine and all of this 1s the front
pert of the spine ss seen from the inside of the body.

These are generally in order of head, trunk and
extremities.

Now, the next two are viewe of the scalp area.

The scalp ie opened during autopsy. and they are designed
to show bruises.

Mow, thie is 2-K. Thie ies the ecalp peeled back,
bruise, causes bleeding on the inside of the scalp.

The scalp is cut acrose this way and part is peeled
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forward and part is peeled back so it can all be put
back together mgain and the body can be viewed later
for funerale, s0 we have this peeled back and forward
and all of this red area is bruising that caused
bleeding into the tissues of the scalp and the outer
surface of the scalp.

,\g 2-L, eimilarly, this ie the left side of the head
and it showe bruieing on the skull and then the
corresponding area of scalp that have bruises and that
is bleeding into the soft tissue basically.

A eimilar picture from the top, 2-M as in Mary, is
from the top, scalp peeled back here for this and showing
bruises st the top of the scalp in the tissue on\the
cutside of the scalp.

The next picture, 2-N, shows several things. First,
the scrapes on the side of his face by the left eye, the
nose and a few smaller ones on his left cheek, s large
bruise on his left esr and a number of shallow cuts on
the neck.

Part of the neck diessection was.to explore how deep
they were and whether they injured anything. They weren’t
very deep. They went into the first layer of muscle, but
they didn"t hit the Jugular vein or cerotid artery. Theee
are superficial even though there are & large number of

them.
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Q Is a scrape different than a bruise?
A Yes.

Q How s07

A

A scrape is where the surface of the skin gete scraped
up. A bruiee, the skin ie intact, but there is bleeding
underneatﬁ to give it a type of bluish, purplish color.

Q Is a bruiee like that csused by a blow?

A Yes, it could be or it could be from something bruehing
scrose the surface and there is a component of both because
the eye was swollen, so probably there is both a bruise
from the blow snd & scraping effect of rubbing up the skin.
Q If the body were struck by a car, would that account
for the combination of one or both?

A There is nothing indicating that it saye it wae a car
and not some other object.

2.0 is various injuries to the right side of the body.
There ig s brulse ag, 1ike right there. Kind
of a scrape effect. Part of the cutting of the neck came -
across and you see a little bit of'it there and another
scrape here, bruise up here on the shoulder and vou csn
start to see some scrapes on the body.

I probably better go back and remind you, in the
autopey protocol the scrapes will be called sbrasions
becauee I wae using medical terminology for thoee.

Now, we are getting on to the trunk section. The
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first picture shows the body before it was cleaned up.
It ie juet & full length picture on the autorey table.
You have seen all the injuries of the head already and
I will go to greater detail, but this is to document
and we have pictures from all angles.

This is from the left side, this is from the right
gide snd I will go into greater detall later. The
number plete 1g right there.

"The last one is a picture of his back, just with
the body tilted up to the side.
Q That is number —-
A I am sorry, 2-R. 2-S is & closer view of the trunk
ghowing a series of scrapes or abrasions goihg across the
front of the trunk, mleo m little bit more on the left
side underneathlthe tattoo on his chest.

2-T shows closer up view of the scrapes on the right
gide of hie chest, parallel scrapes.

2-UJ, this shows what I took to be & deep cut. & scrape
sround it on the back of his left shoulder, not, you know,
deep into the chest cavity, but not s superficisal cut,
fairly deep.
Q Can you offer an opinion &s to what caueed that?

Wee it & sharp object, & blunt obhject?
A It apreared to be & sghary object, but aéain it hes no

charscteristice that would allow me to eay precisely wbat

Jalowiec Records Discovery
Lorain County Prosecutor's Files

Box 4 of 5
Page 281




N /
LA

sV ]

0 ~3 [¢)] Sy FY [¥)]

(0]

10
11

i3

14

15

30

made that.

Q Okay. ’

A 2-W, this is a picture of his right arm. There &re
a few little small BCrapes here, but there is kind of a
largey scrape §f the elbow and it is to partielly show
that and this one, 2-X, is just a closer view with the
arm a8 little twisted, of the scrape on his elbow. '

Theee sabrasions are bright red in life. You know,
when there is 1ife in skin, over time they darken. Ae
that area-dries, it is drying of the abrasion. That is
what the derk color is smbout.

Moving onto 2-Y, this is the left arm, similarly
documenting scrapes and perhaps some bruises up here,
scrapes on the elbow. This reddish color is from blood °
settling. After‘someone diee and doesn’t have blood
pressure to keep blood going around and around, it all
ecttles into the loweet part of the body and that ie
where it is at this point;

Now, it haprened that we received the body I think
before the blood had settled in any one area and the
fact that it is on his back is more indicative of the
fact that the body wae on the back from the time that
he wae brought in rather than he wae neceessrlly found
that way.

2-7Z, this is his right knee. There 1le a smzll
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scrépe or abrasion on the right knee that I have
documented with the rhotograph.

2-AA is a left hand. There are small scrapes on
the first finger and the middle finger. You can probably
hardly see them from here.

'2-BB, a slightly different view of the left first .
finger showing the scrapes on the top of the finger. '

The leet one, 2-CC, is the right hand. There is &
whole area of ekin that is scraped off the finger and
that is this area here. The medical term for a flap of
skin islavulsion.

When you read where it says the flasp of ekin 1is
avulsion, that is what it means, lifted off. (Indicating
throughout)

Q Doctor, as a result of your examinatién of Mr.
Lally s body, were you able to conclude a minimum number
of times that he was Btruck?

A It is difficult to give a precise number. We sat
and discussed this before and looked and I think I can
tell you how we did this, Just an estimate.

There is & blow here, little bit of & black eyve and
s scrape, another one here, soﬁetimeé this can be a single
surface and blow, but when it is on two different surfaces,
that can’t hit & flat object at the same time.

There is at least two blows there, probably two to the
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mouth, one on either side, but it is hard to say, again
just giving an estimate, 1t is sbout four and then I think
the rest of the way of looking at it wés to look at the
scalp.

Looking at the left and right side, there ies all kinds
of different surfaces that couldn’t have been impacted
simultaneously. - There must be four plus one, two, three
—- that is séven —— 8snd we already counted four, so we
have at least eleven. I would egay that is & minimum,
but I am juet estimating what I can separate as separate

surfeces that couldn’t have been lmpacted simultaneously.

(Indicating)
Q And that is above the neck and shoulders?
A Right, and then we have a series of scrapes. on the

left, on the right, scrapees here and here, and it is
difficult to say precisely how those could have happened
snd then there ie the one on the baék of the shoulder.
(Indicating)
Q The cut?
A Right;
Q I1f someone were to testify that the victim wouldn’t
stay down, we stomped him to death, would that be
bonaistent with what you found?

MR. BRUNER: Objection.

THE COURT: Overruled.
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She may answer if she can. |
A Yes. |
Q Now, were you able to calculate an estimated time of
death as a result of ybur examination? |
A I made an attempt. I should explain first of &ll to
the jury, that when you try to estimate time of death in
real 1ife it is very different from what you see on
television mnd resd in books where someone says, "Mr. X
died exactly at 10:30 last night," that is truly fiction
and we really can’t make.any kind of an estimate at that
precisely.

All I can give you is & window of time. In thie
case it was very difficult because these were extreme
conditione and most estimates that we make msre based on
the body at room temperature and under normal conditions
and then I can kind of give an idea, again with & range
of time, and I had to g0 to & fair amount of trouble for
this case becsuse the body, the tempersture that night
got down to 20 below zero, and the body was partially
clothed and cutdoore and thia ie just way beyond what
is normal, so I did sdme special calculations and made
sn estimate, which you have to Just_realize ie =n
estimste.

From rectsl temperature there wae & rectal

temperature of 70 degrees at 12:30, right when the body
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was brought into the coroner s office. Trying to take
into aseccount the temperature of the night before, the
weight of the body, the fact that it was windy rather
than still and the clothing wase light, I estimated or
ueed a formula that gave me & figure of seven hours
from the time of death, plus or minus three.

So that is a rather broad window, from 12:30
backwarde eeven hours is back to 5:30 and plus or
minue three means somewhere between 2:30 and 8:30
and that is the beet that I could do.
Q And thsat would be 2:30 to 8:30 &.m.?
A Yes.
Q Now, can you tell the Court and jury what sctually
caused Mr. Lally s death, why he died?
A I believe it wae & combination of things. The
bullet wound I do not think was fatal. It didn’t strike
the spinal cord itself or eny vitel orgesn. I Bm ure 1t
hurt, but it was not fatal.

Then he received & number of blows to the head.
You saw all those bruises and those caused brain injuries.
There was also a skull fracture which ieg vieible on &an
x-ray that was taken at our office which I did see with
my own eyee and there was enough time for the brain to
swell. |

I believe it was a combination of the bullet wound
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and the head injuries that appeared to be from blows that
were the ceuee of desth.

There is no way to know for certain and if there
wasn 't a component of exposure &as Qell, if he was left
there not quite dead, exposure would be part of this,
low temperature with inadequate clothing, but that is
not something that I would be able to know for certéin.
Did vou prepsre & report of your findings, Doctor?
"Yes. .

And have you referred to that report as the protocol?
Yes.

Ig it also referred to as the Coroner s verdiet?

OO o OO o O

. No, the vérdiét is a separate dooument.. This ie the
protocol end then there ie & verdict which le & statement
of ciroumstanoeé.

Q I would like to hand you an ekhibit which coneiste of
two documents which I am going to staple together marked
as State’s Exhilbit 2 for identification purposes.

Will you look at that, please?

A Yee.
Q Do you recognize thoege documents?
A Yes, the top two pages are the Coroner s verdict.

This is & etatement of circumstances that ie prerared at
the Coroner s Office. It is not something that I have

any part in. It ie Just an official statement that is
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typed up by secretaries who are probably trained to do
that kind of preparstion.

And then the second part is the autopsy protocol
itself which is what is done under my direction and
that is composea of a éuﬁmary outline of all of the
wounds and injuries and some natural diseases and then
the full description followe that, including a description
at the end, the microscopic description end then-there ie
sn initial at the bottom of the last page that says, "R.C.
for H.R." which means that Robert Challener proofread this
for me.
I waz out having eurgery. That is why there are two

initiale at the bottom.
Q Are both of those documents true mnd accurate coples
of business reports kept in the ordinary course of business
of the Cuyshoga County Coroner s Office?
A Yes.
Q Is the top document, ﬁhe verdict, does 1t bear the
official seal of the County Coroner s Office?
A Yes. |

MR. ROSENBAUM: I heve no other

questions, your Honor.
THE COURT: Counegel, plense
approach.

(Whereupon, the following proceedings
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Thereupon, the State of Ohio, in order
to further meintain the isesues on its part to be
maintained, called SHARON ROSENBERG as a witness and,
after being first duly sworn, was examined and

testified ms follows:

DiRECT EXAMINATION OF SHARON ROSENBERG
BY MR. ROSENBAUM:
Would yvou etate your name, please, Ma sm?
Sharon Rosenberg.
Spell the last name for the Reporter, please?
' R-0-5-E-N-B-E-R-G.
Are you employed, Ma am?
Yes, sir.

Will vou tell the Court and jury where you work?

> 0 » O P O P B

I am employed by the Cuyshoga County Coroner’s Qffice
in the Trace Evidence Leaboratory. That ie, of course, in
Cleveland, Ohlo.

Q And are you in charge.of the Trace Evidence Laboratory?

A I am a co-supervisor there. Our laboratory has two

sections. One is the trace evidence section, of which I &am

supervieor of. The other section is the DNA and serology
department, another section of which my colleague, Linda
Luke, ie in charge of.

Q Will you tell the Court and jury what the duties of

vour section of the Trace Evidence Lab are, Ma “am?
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A Our section has a variety of duties involving the
collection mnd exemination of some evidentiary materisle.
We do not deal with the serology part. My colleague will
discuss that further, but my work includes the exa&ination
of clothing, exemination of & person’s hands, collecting
of various evidentiary hair fibers, gunshot residue, €t
cetera, on the clothing.

We are going to be working directly with the

pathologist to see if there is information on the shooting

_ that correlatee with findinge on the body which could

includelsuch things again &s looking for hairs and
fibers or defects or holes on the clothing that might
be indioative of where a wound occurred on the body and
then trying to correlate i1t with the clothing.

We slso will get various items of possible evidence
submitted to us by various members of the law enforcement
community and our job is to examine them and see if we
have something of relevance that ie connected with the
particular case that we are working on.

Thieg will very depending upon the nature of the case
that we hsve. For instance, if we are dealing with s case
involving gunshote or stabbing, there will be certain
poeeible evidentisry material that will differ than if we
are dealing with a case in which an automobile or eome

gort of a vehicle has struck someone and left the scene.
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So it varies on what the patient has died from and what
we hﬁve to work with.

Q. Can you tell the Court and Jury what function your
section of the laboratory performed in the investigation
concerning the death of Ronald Lally?

A Yes, sir.

Our initisl work involved exemination of Mr. Lally’s
hand, checkiﬁg for the presence or absence of gunshot
regidue and checking for whether or not there wae
indicatione of holding a metal object such as a gun.

In addition, my work involved the examination of hie
clothing and in addition, we would examine materials
submitted that was examined both grossly, that is with
the naked eye, and microscopically and a determination
made if we had correlation between his clothing &nd
material that was submitted for evidentiary comparison.
Q Were you able to determine if Mr. Lelly touched a
weapon or fired a weapon?

A Let me get my report out if I may, please, so I can
be official.

Q Maybe I could hand you what has been marked for
ldentification as State’s Exhibit 3.

A All right. Yee, what I have is & copy —- thie is
the record and we will --

THE COURT: Mr. Bruner, you
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have seen these?
MR. BRUNER: Yes, your Honor.
Can you identify what is State s Exhibit 3, Ma am?

Yes. This is a copy -- this is the report of the

material itself, a culmination of all the material that

was done on this particular case by the Trace Evidence

Leboratory so it is not only my section, but the DNA

snd serology sectlon also.

Q

To the best of your knowledge, is that a true and

accurate record kept in the ordinary course of bueiness

of the Cuvshoga County Coroner s Office?

A
Q

Q

Yes.
A true and accurate copy of the report?
This should bhe eyerything thaet had been checked.
THE COURT: Ma "am, examine it
and see if it is. Should be is not good enough.
THE WITNESS: All right.
MR. BRUNER: Your Honor, I will
stipulate that it ie an sccurate report.
THE CQURT: Thank you.

Would vou tell the Court snd jury if you were sble to

determine whether or not Mr. Lally had contact with a plece

of metal or a firearm?

A

All right. . The test that is used to examine for --

THE COURT: Ma“Bm, rlemse Jjust
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answer the question.
MR. ROSENBAUM: I think she is, your
Honor.
THE COURT: I think it calls for
6 specific answer.
A (Continuing) -—- on the test that is the trace metal
detection test which is used for contact with a metal
object, there is no resction to Mr. Lally e hand.

On the gunehot residue test which involves initially
collection of swabs from the hand and then testing by
myeelf, we note that one of the components of the smmunition '
was in a significant level on the right back of the hand.
However, the other components were not present at a
significant level.

So, from the laboratory standpoint, we have an
inconclueive reaction on the back of the right hand and
not coneietent on the p&lm or tipe of the right hand &and
not coneistent on either areas of the left hand for gunshot
residue.

Q So, from s ecientific point of view, you cennot
conclude that he fired & weapon, ie that correct?

A We have no evidence of that.

Q Now, can you tell the Court and Jjury what other
functions you performed concerning Mr. Lally?

A Another function included examination of his clothing
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and also Dr. Raaf submitted some stomach contents which we
call gaetric, which were exemined for quantity and quality.
There were also various hairs present on the body.

These were compared —— if you would like I can go
through the clothing first, or how would you like 1it, sir?
Q. Fine.

A When this gentleman came to us, his two upper garments
were not preeent on the body. They included a jacket. It
is a blue winter weight jacket described &s having red/brown
staining on the collar and back and the right sleeve was
pulled inside out.

When I received it he aleso was wearing —— what came in
with him waes a purple top with a purple desién, black trim
on the collar, scettered red/brown staining on that
clothing. |

He had a pair of faded jemne, scattered red spots on
those., & palr of white brief-style underpants, otherwise
jockey style, one pair of white socks and & pair of black
Nike athletic shoes.

Theee articlee were inspected and verified by myeelf
under my supervision and they have been in our custody
until yesterday when 1 brought them here to Court.

In sddition, the clothing was taped by another member
of my department who is no longer employed af the office

snd the taping of the clothing, the material, was exam%ned.
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Hairs were found on it that were consistent with that of
the vietim.

We take reference hairs on our patients so that 1f we
need them later on they can be compared also.
Q If I could stop you for one minute.

Can you identify the clothing that is contained in
State s Exhibit 3-H?
A Yee, this is the clothing iteme. We do not wash
mnvthing, but we do place it in a cedar bag for storage
and for bringing out to wherever we need to go with 1it.
It contains the clothing. It contains a red evidence
tag which indicates a member of our department will have
looked at it.

It does have my writing on 1t.

| THE COURT: Clothing items

of the victim?
THE WITNESS: Yes.

Q@ - Will youw tell what, if anything, you were sble to
conclude from analyzing these clothes?
A On the tapring from the clothing, se I indlcated,
there was hair found that was consistent with that of Mr.
Lally.

There were aleo two black dog helrs recovered on the
t&ﬁing and we eventually received in reference sample from

a dog by the name of Cleo and these hairs were compared
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with the hairs that were taken off the jacket and we felt
that they were consistent in shape and color end that
includes ﬁicroscopic examination of them.

Q Can you tell the Court and Jjury who brought vou the
known hairs from Cleo?

A Yes. I have a submission time also. Detective Leiby
of the Elyria Police Department brought in the hairs listed.
We have them listed ae dog halr of Cleo. That ie her name

and she ie listed as a brindle boxer and this was brought

' in on January 13th, 95, at 2:05 in the afternoon.

Q_ SoAyou found hairs on Mr. Lally s clothes that were

consistent with the sample Leiby brought from Cleo?

.A Two black hairs, two dog hairs and we identified them

as dog heirs as compared to human or something e€lee by

pvhyeical examination.

THE CQURT: The snswer is yes?
THE WITNESS: Yes.
Q Is there anything else that you were sble to lesrn from

examining Mr. Lally’s clothing or his body that you have not
touched upon? .

A Again, gastric contents were present eand I had &
quantity of half a liter, that is 500 cc’s, of material.

It was brown liquid containing pieces of elbow maceroni

and whole kernel corn and this report would have gone to

the pathologiet for lieting for time of death.
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We had hair that I took off from the body that was
coneistent with that of Mr. Lally’s reference semple,
referenced hair, and we had blood samples submitted for
the serology depariment to &nalyze.

In addition, we received in evidence -- 1t was
brought in by one of the ambulance drivers —— 1t consisted
of & blood sample in a coin envelope.  This was analyzed
—— do you waﬁt me to diescuse the snalysis?

Q Just tell the results.

A We found that it was consistent with human blood and
Blood Group A wes determined on this blood sample that was
found west of Mr. Lally’'s body.

We had suspected hairs found at the scene. This
was congistent with our patient and we had brought in
by the mmbulance driver a knife. The description is a
Regent-Sherwood stainlese steel Jmpan serrated steak knife.

We have the presence of human blood, Blood Group A,
on the sample that was submitted by the pathologist. It
wae coneistent. It is a Blood Group A and various enzymes
and DNA were done for further comparison.

Three teeth came in. That material was submitted to
Dr. Raaf for her to 'in turn give it to & dentist and I
don"t have & finiehed report on that. I don’t know what
he found.

Q Ma am, I would like to hand you what has been marked
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for identification as 3-G and ask if you cén identify the
content of that envelope? |
A Yes, this is a property envelope from the Cleveland
Police Depariment and it contains a variety of information
on the outside, including where the material was located.
It has our writing, the reference number 218051, which is
the case number that was aseigned when Mr. Lally came to
ue &g a ratient.

This case number stays with all paper wdrk, not only
with the body, but all paper work, all evidence, everything
is referenced back to this number and we have another
number listed here.

'There is also another envelope inside. It hae the
cage number and the trace evidence reference number on it
and we can refer back to that at all times. Even when &
person’ s name changes, we can use the case number as a
reference point and we have —-- within here we have the
knife I just described that was submitted to the serology
department.

MR. ROSENBAUM: I have no other
questione of this witness, your Honor.

THE COURT: Mr. Bruner?
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CROSS-EXAMINATION OF SHARON'ROSENBERG
BY MR. BRUNER: |
Q Mre. Rosenberg, how are you?
A Fine, sir.
Q On your Exhibit 3 which you have in front of vou,
these are the reports of the Trace Evidence Department
that you work in, correct?
A Yee, eilr. This is referenced to prage 3 of our report.
Q Thank you. On the second sheet of this 12-psge repory
it indicates trace metal detection test?

A Yes,'midway through it does.

Q And it says, "No reaction"?
A Yes.
Q That mesns to you that he did not have mny metal in

hie hand, is that correct?

A It means from the laboratory standpoint we cannot
ghow that he had contact with a metsl object.  We know
among living people not everybody reascts on this test.

My former supervisor had a very, very dry hand_and she
could hold &a metal object for an indefinite period of
time and not react'with'it, whereas some of the rest

of us who have moist hande will react with the metal.

&) ILet e assume that it is extremely cold outeside and
your hands are not moist at sll, very dry, from the cold.

It wouldn "t be unusual to have a nonpositive reaction
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to holding a metal gun at that pqint, correct?
A That is correct. A'negativé only mesns the leboratory
does not have suppqrting evidence and we are only part of

the function of an investigation.

Q Doee it mean necessarily that he was not holding a
gun?
A Negative does not rule out simply from the lsboratory

gtendpoint we have no supporting evidence.
Q In addition to that, your lsboratory, I am sure, ie
familiar that there are guns that are not metal, correct?
A We know that gune may nct have exposed metal, like
keys. There are a variety of things that can affect our
test so we are only limited to what the labofatory can
show.
Q Ms. Rosenbérg, let s look at the astomic sbsorption
test on page 2.
A Yes.
Q That saye in here -- I believe that is the test to
determine if he fired a firearm?
A That ie & test we use to see if & prerson has fired
& gun recently or some other form of a firearm, a rifle,
shotgun, what have you, and we know mgsin this is a
lsborstory test. It is only part of the examination.

In this particular test we had only one.of the

componente of the primer from the ammunition showing on
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"3 1 the back of the hand, of the right hand.
2 The rest of the hand did not ehow anything else.
3 We cannot draw & conclusion. We can simply say there
4 was no evidence of the firing of a gun, but agaln that
5 doeg not rule dut, depending upon the individual
6 ammunition and the weapon and also to how the hands
7 have been treated.
8 All of this can affect how the laboratory gets
] its results, s0 again, a negative or a nonsignificant
10 reaction does not rule out, it simply means that from
11 the lmboratory standpoint we do not have supporting:
12 evidence.
. 13 Q If I understand you correctly, there was some
»} 14 evidence of a bullet found on the hand?
15 A No. What I am looking for are components of the
16 primer of the ammunition which is the first explosive
17 that will start the bullet actuslly projecting ocut of
18 the gun. |
19 To consider that it ie consistent with gunshot -
20 residue I need two elements, namely, antimony and barium
21 in the same location. In this instance I only had the
22 antimony present on the back of the right hand. I daid
23 not find it on mny other mress of either hand.
24 I also did not have the barium or the lead showing
25 up on this so the laboratory cannot mske a positive
N
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statement out of an inclusive or negative result.

Q So you hed partisl gunpowder, ile that what vou are
saying?
A All I am saying is that I found one of the components

that I am looking for, but I did not find the other. I
cannot make an absolute statement. I cannot make any
statement other than antimony was present on the right
back.

We cannot make & statement. We can only say it is

inconclusive on the right back and a negative on the

right palm and the left hand, both palm and back.
Q So, it is inconclusive as opposed to negative because
part was there.

Is that correct?
A On the back of the right hand we have an inconclusive
reaction. On the rest of the hand portions tested we have
a negative reaction.
Q But again, that is. affected by the -- can be affected
by the cold and the way his hands are, correct?
A It could be affected by that. It could also be
affected by whether he actually was firing a weapon Or
whether hé wae in close proximity to & wespon being fired
at him.

We use the gunshot residue teet both for information

a8 to whether an individual was actually firing or shielding
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against a weapon being discharged.

Depending on the distance from & muz;le of the firearm
to the subject, we can at times pick up material from the
gunshot when we know specifically through other informatidn
that a person didn’t fire, but that he had his or her hand
close enough to the muzzle from where the material was

heing deposited.

Q I went vou to turn to page 7 of your report. I &m
sorry. paede 8 of your report -~ I am sorry, page 6.

A Six, sir?

Q Right. Now, it is my understsnding that page 6 &are

teste that were made on & car, is that correct?

A A scene.visit was made to a vehicle in the Elyria
Sewsr Plant garage, material was collected and brought
back to the laboratory for analysis and we have a variety
of thinge that were obtained as reference material.

That is, ssmplees, such as from the seat, carpet, et
ceters, snd then material that was found to compare, such
as from the reference paint was compared with the clothing
of the victim and there wae materisl to see if we had any
connection from this with our patient, from the vehicle
to the patient. '

Q All right. ©Now, Me. Rosenberg, there was &n
examination on a 1992 blue Chrysler Convertible, is that

correct?
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A Let me verify. Yes, its license was UZM 349, Lorain
County i1esuance.
Q And that was done on 12-12-94%
A Yes, that is when some of the people went, that is
members of trace evideﬁce, and & member of our photography
department.

Q And page 6, it says, "Teping underneasth the car”?

A Yes.
Q You are looking for fibere undernesth the car?
A Looking for anything that can be used to connect a

particular vehicle or pereon with snother set of material.
Q And thaet taping underneath the car, it says, "No
material of significance noted," 1is that correct?

A Yes.

Q And molding black, reference paint blue from door,

it ssys, "No spparent paint smears noted on victim’s

clothing"?
A That is correct.
Q Underneath car, fiber found in radimtor grille,

vegetative materisal?

A Right.

Q Not human?

A No. For any of us that drive, you éan_pick up all
gorte of iteme that your car passes through.

Q And with regard to page 8, the rear tifes, there
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were no significant findings on the rear tires, correct?
A That is correct. That meane they were examined and
we did not have anything to tie in with this particular
éaee from the evidence that was collected.
Q The blood grouping that was done, I thought you said
it was Group A%
A Yes, the fluid blood was Group A as the major group
snd then various enzymes done as well as DNA and this is
used to further define the individual identity of our
patient to be utilized if we get material with blood
in it to compare.
MR. BRUNER: I have nothing
further, your Honor.

THE COQURT: Mr. Rosenbaum?

REDIRECT EXAMINATION OF SHARON ROSENBERG

BY MR. ROSENBAUM:
Q Me &am, does it surprise you that there was nothing of
significance found on the bottom of this car when it was
examined approximately 12 monthe after the crime?
A No.

MR. ROSENBAUM: Thank you.

THE COURT: ' Mr. Bruner?
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RECROSS-EXAMINATION OF SHARON ROSENBERG

BY MR. BRUNER:
Q By the way, on the victim you said some hairs were
taken from'the vietim?
'MR. ROSENBAUM: Your Honor, I
obhject.
Beyond the scope.
THE COURT: I am going to
permit it.

Q You said some hairs were taken from the victim,

correct?
a Yes.

Q No haire were found that matched Raymona Smith,
correct?

A I do not believe we did get a reference sample from
Mr. Smith. I know the hairs that we got in, there were

some haire that matched the victim.

Q Your answer is no?
A We did not compare anything from Mr. Smith.
MR. BRUNER: I have nothing
further.
MR. ROSENBAUM: No other questions.
THE COURT: You may step down,
Ma “&am. .

(Witness excused.)
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consistent with both Stan Jalowiec and Mr. Lally.-

Is that correct?

A That is correct.

Q And ﬁot consistent with Reymond Smith?

A That is correct.

Q And no further DNA testing was done on the knife?

A Correct.

18] To determine whether or not, ms you did in the
trunk --

_A The quantity was not sufficient for further testing.
Q But there was no further testing?

A That is correct.

MR. BRUNER: ’ I have nothing

further.

MR. ROSENBAUM: © 1 have nothing
further.

THE COURT: Thenk you, Ma am.

You may step down.
(Witness excused.)
¥ X X
THE COURT: Ladies snd
gentlemen, that being the case, we will take our
noon recess at this time..
The admonitions that I have given you about

discuesing thie matter with anyone, letting snyone

Jalowiec Records Discovery
Lorain County Prosecutor's Files

Box 4 of 5
Page 307




< W [o\] N [

o ©®© 3 D

10
11
12
13
14
15
16
17
18
19

74
discuss. it with you or in your presence apply.

Do not form or express any opinion on this
case until it is finally submitted to you, do not
read aﬁything in the newspaper or listen to the
TV is you happen to be around either of them.

I am not at ali sure that it is reported at
this point. However, if yow do see something, do
nof resd it or look at 1it.

(Whereupon, & luncheon recess was had.)
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AFTERNOON SESSION, TUESDAY, NOVEMBER 28, 1995

(Whereupon, the jury was returned to the

courtroom and the following proceedings occurred. )

THE COURT: Ladies and
gentlemen, membere of my staff have indicated
to me that you had a little bit of difficulty
eating within the period of time sllocated
because of the shortneess of restaurants and
the multitude of people snd I think that you
did make & request to see if we could get at
lengt reservatione for s spot &t Mose™, ie
that correct?

THE JURORS: ‘ Yes.

THE COURT: As long as we
remember to do it, that is fine. We will make
sn effort to do that for you tomorrow.

Ladieé and gentlemen, &8 you recall when
we adjourned for lunch we had just finished the
examination of one-of-the State e witnesses and
we are now prepared to proceed with further

witneesee at thie point.
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in the plastic bag on the table before you?

A Yes, I can.

Q And what is that, Ma am?

A I am going to refer to our trace evidence number. .

State s Exhibit 3-I refers to our number 38-95E-11. It

is a trunk liner piece which I removed samples. You can

etill see the diecoloration that was tested out to be

blood and thie ie where I generated DNA coneistent with
Ronald Lally.

Q Where did you get that piece of trunk liner from?

A Thie came from a ~92 blue Chrysler convertible,

Ohio license plate UZM 349, from the trunk.

Q Is that the vehicle that is depicted in the pictures
marked 3-A through 3-D?

A That is correct.

Q And did you take any other items from the car in an
sttempt to gather evidence?

A Yes, I did several tepings for fibere.

Q Can you tell the Court and jury what, if anything,

vou were able to secertain from your analyzing the items
that you took from the car?

A From the trunk liner of the aupomobile to Ronald Lally,
noted biood to say that the blood was consistent with Ronald
Lally and not consistent with the blood that I recelved from

Raymond Smith, Stan Jalowiec and Danny Smith.
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Q And can you tell us how you made that determination
briefly?
A Sure. Ronald Lally, we received a blood sampie. From

the blood sample I determined the DQ Alpha was 1.1, the poly
markers LDLR hie type was AA, GYPA hie was AB, hemoglobin,
HRGG he was AA, D7F8 he was AA, and the GC he was ACC.

Q Now, these sbbreviations that you nemed, they Aare
identifying markers in Mr. Lally s or anybody s blood, is
that correct?

A They identify the DNA contained in human beings.

Q And you were sble to sscertmin, baeed on this analysis,

that the blood in the trunk was consistent with whoee blood?

A Ronald Lally.

Q And not conelstent with -——

A Raymond Smith, Danny Smith and Stan --
Q Jalowiec? .

A Right.

Q

Now, were you able to, based upon your knowledge and
training, give a value as to how rare or how commén blood .
markere like Mr. Lally s are in populstion?

A Yes, I was.

Q And will you explain to the Court end Jury briefly
what I hsve mentioned &and the eignificance of whét you

are about to say?

A Every one of us falls within a category, &again like
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Thereupon, the State of Ohio, in order
to further maintain the iesues on ite part to be
maintained, called LINDA LUKE as a witness and, after
being first duly sworn, was examined and testified as
follows:

DIRECT EXAMINATION OF LINDA LUEE

BY MR. ROSENBAUM:

BO O P O

Will you Btgte your nsme, rlease?

Linda Luke, L-U-K-E.

Are you employed, Ma am?

Yes, I &mm.

Will you tell the ladiee mnd gentlemen how, pleasse?

I am employved by the Cuyahoga County Coroner s

ODffice, Trace Evidence Depsrtment.

Q

MR. BRUNER: Defense counsel
ie well aware of her qualifications. We will
stipulate them for the record.

Will you teli the Court snd Jury briefly what your

dutiee are then, Ma am?

A

My duties vary from cese to ceee. It involvee the

collection and exasmination of &all possible evidentiary

material. I snalyze blood and semen and thelr componente

end I mm involved with victims of violent death.

Q
A

Does DNA analyeis play a role in this?

Yes, it does.
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Q Will you tell the Court and jury exactly what is meant
by that?
A DNA is another genetic marker passed on 1o individuals
iike A, AB, O Group. We fall within —— on the DQ Alpha, one
of the tests, we fall within 21 groure. Another one 18
called poly markers A, B, O, four categories.
Q It is just another marker or identifying method to uee
to identify blood or fluids from the body?

A That is correct.

.Q Were you called upon to do 80 in the matter that is

before this Court?
A Yes, I was.
Q And will you pell.the Court and jury when &and where
you did that and what -- first of all, maybhe I could hand
you what has been marked for ldentification &8 State s
Exhibit 3 and ask if you can identify that, Ma am?
A Yes.
Q What is that?
A State s Exhibit 3 is a copy of the report that was
generated by the Trace Evidence Deﬁartment.

And you are & part of that department?

Yes, I am.

Q
A
@ So your findinge ere in there ae well?
A Yee, they are.

Q

Is that a true and accurate copy of the record kept
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in the ordinary course of business of the Cuyahoga County
Coroner & Office?
A Yes, it is.
Q I would like to hand you four photographs marked as
State s Exhibits 3-A through 3-D and ask you to examine
that.

Do you recognize those rhotograrhs?
A Yes, I ao.
Q Were they taken by youreself or under your direction

snd control?

A They were teken by ny direction.
Q Do they truly and accurately depict the scenes they
represent?

A Yes, they do.
Q And what are they rhotographs of, Ma am?
A State s Exhibit 3-A is a photograph showing the car
that wae exsmined by myeelf.
State s Exhibit 3-B is another view of the car.
State s Exhibit 3-C is showing the trunk ares and
State s Exhibit 3-D is showing the back seat area.
Q Did you take or attempt to take any sampleeg of
evidentiary material from the'car depicted in those
rhotograrhe?
A Yes, I did.

Q And can you identify State s Exhibit 3-1 which is
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AB, ADO. Within a certain population there is a certain

percentage of people that fell within, 80 on the D& Alrhs,

Mr. Dally was .019. Along with the poly markers he turned

out to be four out of 100,000 in the white population.
Then when you apply that to the trunk liner again, you
come up with four out of 100,000 in the white propulation.
Q So you are saying that out of the white population
there are only four people in 100,000 thet could give
blood with the markers you found?
A Correct.
Q How sbout in the black population?
A Two out of 1,000,000.
Q So, it is fair to say Mr. Lally’'s blood.markers are
relatively rare?
A That is cofrect.
Q Ma am, I would like to hand you what has been marked
for identification me State s Exhibit 3-G, ask if you could
look at that, please.
Do you recognize the contents of that exhibit?
A Yee, State s Exhibit 3-G refere to our Trace Evidence
Number 113-94E-32. It was &lso resubmitted in "95 and it
refere to our Trace Evidence Number 58-85E-13.
Q And did you perfofm any function or examination on
that knife? .

A It was performed by the serology department. It was
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determined that the blood oh this knife was not enough for

the presence of blood voegltive for human protein end the

blood group was A.

Q
A

Q

Is that coneistent with Mr. Lally s blood group?

Yee.

Is it cohsistent or inconsistent with any of the

others, Jalowlec, Dan Smith or Raymond Smith, if you know?

A

I know. Raymond Smith's blood group was O, Stan'e wWae

blood group A and Danny was blood group B.

Q

Is there snything else that you did or found, any other

evidence thet wee eignificent in this metter as & result of

your examination of the car and your enalyses?

A
Q

May I go through the report?

Please.
No, sir.
MR. ROSENBAUM: I have no other
questionse. |
THE COURT: | , Mr. Bruner, you

may cross.

CROSS-EXAMINATION OF LINDA LUKE.

BY MR. BRUNER:

Q

Ms. Luke, the blood grouping on the knlfe then, was
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Thereupon, the State of Ohio, in order
to further maintsin the issuee on ite part to be
maintained, called JOHN HOMOKI as a witness and, after
being firét duly sworn, was examined &and testified as

followe:

DIRECT EXAMINATION OF JOHN HOMOKI
BY MR. ROSENBAUM:
Will you etete your name, plemse, sir?
John Homoki.

Spell the last nesme for the Rerorter?

Q

A

Q

A H-0-M-0-E-I.

Q Are you employed, sir?
A Yes, sir.

Q Will you tell the Court asnd Jury what yvou do for =&
living?

A Patrolmen for Elyris Police Department, presently
seeigned to the Neighborhood Impact Unilt.

Q How long have you served the City of Elyrim &g &
Police Officer? '

A Three snd a half years.

Q Prior to that what did you do for a living?

A I did 20 yeares in the United Staiea Alr Force. I
retired from the Air Force in 1988 =g an E-8, a First

Sergeant, and immediately upon retirement I entered the

building trades, worked for Steve Silvester Builders
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and Westview and Avon Concrete.

Q Were you on duty on September 15th of 19937

‘A Yes, sir, I was working in the afternoon shift.

Q And on that shift, on that date, did you answer &
disturbance call on Middle Avenue?

A Responded to a call at Mr. Hero's on Middle Avenue.
1) And can you tell the Court and Jury what you found
when you srvived there, eir?

A 'Yes, sir. Entered —— I was northbound on Middle
Avenue, turned right onto Sederis and entered the Mr.
Hero s lot.

Q Go ahead, please?

A Northbound on Middle Avenue, turned right to Sederis
Lane and entered the Mr. Hero lot in = marked unit.

@ - Did you reéognize anyone when you arrived there?
A As I turned into Sederie, I recognized Stanley
Jalowiec walking who immediately turned and exited the
area and left acroes Middle Avenue.

Q Did you recognize anyone else?

A Ron Lally and Danny Smith telking in front of the
doorway.

Q How ie it that you knew Ronald Lally?

A He worked for me as a truck driver when I worked
for Balson Concrete.

Q Did you ascertain who made the complaint, who
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called for help?
A No, sir. At that point I did not know who called
for help.
Q Did you later learn who called?
A Yes, éir. Ae I exited my vehicle, Lally hurridly
came across the lot directly towards me and towards my
vehicle. He approsched me and recognized me and
immedistely made contect with me at the door of my
vehicle ae I exited.
Q And what did he estate the nature of his complaint
was?

MR. BRUNER: Objection.

THE COURT: Mr. Rosenbaum,

is that an 804 matter?

78

MR. ROSENBAUM: No. I would like

to hear the nature of the objection firet.

THE COURT: Hearsay?
MR. BRUNER: Yes, exactly.
THE COURT: Okay. Hearsay

MR. ROSENBAUM:
THE COQURT: Sure.

(Whereupon, the following proceedings

occurred at the bench out of the hearing of the jury.)

MR. ROSENBAUM: Nature of his

complaint would not be hearsay by definition
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because it is not offered for the truth of the
matter meserted.

MR. BRUNER: Your Honor, my
client is not present at this convereation.

It is "93. I am having a hard time trying to
figure out how it relates to the case &nd it
is abeolutely hearsay.

MR. ROSENBAUM: The rule etatee
nothing sbout his client being present or
otherwise enywhere in the rule. It is not in
the rule, has nothing to do with it.

MR. BRUNER: If the statement
of & man to.a police officer is not hearsay,
under the circumetmnces I don’t know what it
ie.

MR. ROSENBAUM: Only if it 1.
offered for the truth of the matter asserted.

THE COURT: I am going to
sustain the objection.

MR. BRUNER:- Thank you, your
Honor.

(Whereupon, the following proceedinge

occurred back in the hearing of the Jjury.)
Q In any event, Mr. Lally spprosched you and volced hie

concern®?
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A That is correct.
Q As 8 result of that, did you turn to speak to Anyone
besides Mr. Lally? |
A Yes, eir. After Lally expreseed his concern to me end
told me what wae going on, I walked across the lot to spesak
to Danny Smith. -
Q Would you describe the condition-that Mr. Lally was ip
when he m&dé the statement?
A Ron Lally was extremely upset. He was excited &and Ron
Lally wee & eix foot Two inch truck driver who was afraid of
nothing. He wase in fear st thie point.
MR. BRUNER: Objection.
THE COURT: Officer, again, you
"know thet aepect of it, that he was afraid of
nothing.
At this point, continue.
Q Did you obheerve hie‘demeanof snd his condition?
A He wsae excited and upset.
Q Was he afraid?
MR. BRUNER: _ Objection.
A Yesg, sir.
THE COURT: How do you know
he wae afralid?
THE WITNESS: I spent & year

with Ron Lally as a driver,.
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THE COURT: Sustained.

Disregard.
Q Did you know him personally?
A Yes, sir.
Q As @ humaen being are you sble to detect the reaction

of fear in fellow human beings?
MR. BRUNER: : Objection.
THE COURT: : Tom, read me back
those questions.
(Whereupon, the previous two questions were
re-read by the Notary.) |
THE COQURT: I am going to
overrule ——_he is asking can he mscertsin whether
s pereon is in fesr. At this point I am going to
overrule the objection and sllow him to anewer
that.
A Yes, I can.
Q And was Mr. Lally afraid?
A Yes, sir, he was afraid.
THE COURT: How?
Tell ue how you are aswesre of thie thing.
How can you tell us that a person is in fear?
Am I in femsr right néw?
THE WITNESS: No, sir.

THE COURT: How do you know?
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evidence‘whatsoever of being in fear.

THE COURT: Okay. Okay. Go
shead. Proceed. .

MR. ROSENBAUM: At this time I would
ask the witness again, your Honor, what Mr. Lally

stated to him.

MR. BRUNER: Objection.

THE COURT: Sustained.

MR. ROSENBAUM: Could I be heard
again®?

THE COURT: Yes, you may.

(Whereupon, the following proceedings
occurred at the bench out of the hearing of the Jjury.)

MR. ROSENBAUM: Without conceding
the merits of his first objection, I argue to the
Court that it ie an exception to the hearsay rule
if it were hesrssy to begin with.

MR. BRUNER: Is he talking about
excited utterance, your Honor?

THE COURT: I will continue to
suetain under those circumstences, B03.2.

MR. ROSENBAUM: The Court feele 1t
is not an excited utterance?

THE COURT: I don"t think it
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comes under those circumstances at this point.
The objection is suestained.
(Whereupon, the following proceedings
occurred back in the hearing of the.jury.)
Q In any event, you stated you approaéhed another human

being or individual that was there?

A Yes, sir, I walked across the lot.
Q Who did you epesk to when you walked scross the lot?
A Danny Smith.
Q What wae his condition, sir?
A He was agltated.
Q Do you have any other —-
A He was agitated, it was apparent.that tﬁe two of them
had juet been arguing. They were both exclted, they were
both agitated. |
Q And did vou inguire of Mr. Smith anything?
A I asked Mr. Smith what the problem was.
Q And what did Mr. -- what is Mr. Smith’s first name?
A Danny.
Q Arid you knew him from the paet?
A I had previous contact with Danny Smith. .
Q And what did Mr. Denny Smith esy to you?
MR. BRUNER: Objection.
THE COURT: Sustained again.

MR. ROSENBAUM: Could we be heard,
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please?
THE COURT: Yes, I will give
you every opportunity to be heard at this point.
(Whereupon, the following proceedings
occurred ét the bench out of the hearing of the jury.)
MR. ROSENBAUM: I have two people
in & heated confrontation -—-
THE COURT: Danny Smith, not
Ray.
MR. ROSENBAUM: That has nothing
to do with anything.
THE COURT: | I think it does.
MR. BRUNER: I would like to be
hesrd on thie.
THE COURT: Okay. fine.
Ladiee &nd gentlemen, Just relax at thie
point. Let s go into the cheambers. Bring your
client in, Mr. Bfuner, and let e rroceed with
thig thing.
| (Whereupon, the following proceedinge
occurred in the Court’s chambers with the Defendant
and counsel present.)
MR. ROSENBAUM: Your Honor, we
have two people in a heated confrontation. The

witness has testified --
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THE COURT: At least one year

and maybe even longer prior to the incident. Go

ahead.

MR. ROSENBAUM: No, it ie not oneA
vear.

MR. BRUNER: September 15th, “93..

He was killed in January --

THE COURT: Dkay. All right.

MR. ROSENBAUM: As I understana it,
there is no time reauired, 801.2, no reference
that the defendant has to be there. We have to
establish that the statement is truthful because
they are -- .

THE COURT: How can that
establish the truthfulness of the statements that
were made at each other?

Arguing with each other, that is fine.

MR. ROSENBAUM: Judge, I don’t write
the rulee. I don"t write the regulations. When
people are tslking in the hest of emotlon, that
ie an exclted utterance and the statement 1is
deemed relimble and I mm trying to say or find
the case --

MR. BROUNER: Your Honor, if I

may be heard.
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THE COURT: | Let him finish.

MR. ROSENBAUM: There is no other
reaquirement to the excited utterance and I know
the Supreme Court in State ve. Huertas cited thie
and I am trying to eee if it was an issue in the
Court of Appeals opinion.

That is all the ‘State has to establish and
thﬁt wae done here.

THE COURT: Mr. Bruner?

MR. BRUNER: Your Honor, first
of all'I believe it 1s hesareay and excluded.under
the rules. I believe it ie not mn excited
utterance.

It says a statement relating to a startling
event or condition made while the declarant waé
under the etrese of excitement camused by the
event or condition.

There is nothing in evidence that there wae
a startling event or condition. All we have is
an argument between the two of them.

Second of all, and I think more important,
that pertains to soﬁething between the vietim —-
the alleged victim here snd Denny Smith, who is
not on trial here todsay.

Raymond Smith is on trial here today, not
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Danny Smith, and if the State thoﬁght that the
evidence wee 80 importasnt, he should have tried
them together.

THE COURT: : Mr. Bruner, st
this point that —-

MR. BRUNER: I strike that,
your Honor.

THE COURT: | Yes, it ie not
relevant to Raymond’s trial. This is an
argument between —-

MR. ROSENBAUM: It is relevant,
your Honor. The positibn of the State in this
case is that this man was killed because both
Danny Smith.and Reymond Smith were errested as
a result of this guy’'s wire and if the testimony
is rermitted, we are going to hear he threatened
him because he is a snitch.

When a guy shows up at your houee and
threatens you because you are a enitch, that is
s startling event. When you csll the police and
run up to the police and tell them --

THE COURT: I think &t thie
point I understdnd where you Bre coming from
more &0 now than I did before, but I think the

gequence of evente should be --
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MR. ROSENBAUM: . Your Honor, the
Stete hese to etart somewhere.

THE COURT: I understand that.

MR. ROSENBAUM: And these sare
excited utterances and they may be statements
against penal interest. 1

THE COURT: Wae this man at
that time under arrest or indictment?

MR. ROSENBAUM: . Yes.

THE COURT: ’ " If you could
estsblieh that as fer as the evidence is
concefned, I will go with it because 1
understand what the theory of this case is.

MR. BRUNER: But, your Honor,
this ie not Danny Smith’s trial and I understand
what the theory is and I understand he ie under
indictment.

This is &n argument four months prior to
hie death, having nothing to do with it, it
Appesrs, becsuee he ie not even present with
Raymond Smith.

THE COURT: This case was not
vin existence at that time, but it has something
to do with the desth of Lally or whatever the

name is.
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{\:ﬂ 1 MR. BRUNER: It might be
2 sprropriate in Danny e trisl, not thie trial.
3 MR. ROSENBAUM: It is a relevant
4 motive for all of these people.
5 THE CQURT: At this point if
6 you can establish that background as far as the
7 evidence is concerned, Mr. Rosenbsum, I will
B permit that testimony.
9 MR. ROSENBAUM: What evidence?
10 THE COURT: This man was already
11 jndicted for a previous case which involved these
12 people.
- 13 MR. BRUNER: Whioﬁ man, Danny
~~~~~ _j 14 Smith?
15 fHE COURT: - No, Raymond Smith.
16 MR. ROSENBAUM: Both were. |
17 My evidence would have been 1f the first
18 o statement which I said was not hearsay, which was
19 not offered for the truth of the matter mseerted
20 but merely that thie was hie --
21 THE COURT: Doee thie witnese
22 know whether or not this man was under indictment?
23 MR. ROSENBAUM: The Court cen teke
24 judicial notice of that and I will.show the
25 witnees the Court’e file with the date of the
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indictment if need be, but my point is that the

nature of the complaint wae, he confided in thie
witness, the victim did, that he was a snitch and
that he had wore a wire against these guys and
they.were there to threaten him.

THE COURT: Now, wvou have
establisghed the chronology of the event which I
didn"t have in my mind at the time and under the
circumetances I understand in what direction you
are coming, what direction you &re going and what
direction you smare coming.

Under those circumstances, if you can show

it 80 we have it in the record, I will permit this

teetimony.
MR. BRUNER: | Your Honor, may I be
heard?
THE COURT: Sry what you want.
MR. BRUNER; You are allowing

evidence of an argument bhetween two parties who,
one is not m defendsnt here, the other is the
vietim.

THE COURT: Two parties under
indictment for the eame offense.

MR. BRUNER: Not the two parties.

THE COURT: Dan and Raymond.
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MR. BRUNER: | Dan and Raymond
were. We understand that, but he ie trying to ast
in evidence of an argument that occurred between
Dan and Lally, not Raymond &and Lally, and this is
four months before this shooting.

I don't think there is any evidence in the
record that at that time Danny Smith had the tapes

that we were talking sbout previcuely in opening

etatements, that he knew this man was -- even had
a wire.
MR. ROSENBAUM: I don"t have to

prove he had the tapes to know it.

THE COURT: Well, okay.

Mr. Bruner?

MR. BRUNER: " I think it ie
absolutely hearsay and any situation between Mr.
Lally and Mr. Smith would not come under the
excited utterance. There is no event that has

been stated by anycne that has made Mr. Lally

He ie mngry asbout something he Jjust
discuseed with Mr. Smith, obviouely so is Mr.
Smith.

THE COURT: And yoﬁ are not

equating sngry with excited?
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MR. BRUNER: No.
MR. ROSENBADM: Or fesr?
MR. BRUNER: It says a statement

describing or explaining an event or condition
made while the declarant was perceiving the event
or condition.

MR. ROSENBAUM: - - The threatening of

a.witnesa, that 1s the Btaftling event, correct?

MR. BRUNER:. I object.

I have put it on the record. I think it le

inadmissible.

THE COQURT: I am overruling your

objection and we are going to proceed.

(Whereupon, the following proceedings
occurred back in the hearing of the Jjury in the
courtroom. )?

THE DEFENDANT: As & result of the
conversation in the chambere, the objection raised by
Mr. Bruner is hereby overruled, provided certain thinge
are estsblished at this point.
Mr. Rosenbaum, you may proceed to do s8o.
BY MR. ROSENBAUM:
Q@  Sir, I would like to beck up & bit. I would like to
hand you a Court file which I have marked as State’s Exhibit

4.
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) 1 . Do you want to see these?
2 MR... BRUNER: Yee.
3 Your Honor, can we approacﬁ, please?
4 (Whereupoﬁ, the following proceedings
5 occurred at the bench out of the hearing of the jury.)
6 MR. BRUNER: . The date of this
7 discussion was September 15th, 937
8 MR. ROSENBAUM: Right.
g MR. BRUNER: These people were
10 not indicted until September 2nd, "94.
11 THE COURT: : : What is the date
12 ~ they were bound over?
13 | MR. BRUNER: - August 2nd.
,} 14 : 'MR. ROSENBAUM: And here ie the
15 arrest report.
16 THE COURT: Okay.
17 ﬁR. BRUNER: I am still
18 objecting.
18 THE COURT: . Proceed.
20 BY MR. ROSENBAUM:
21 Q I would like to hand you what has been marked for
22 identification me State’s Exhibit 4 which is a Lorain County
23 Common Pleas Court file pertsaining to Reymond Smith, ask you
z4 to look ineide that document on the transcript and ascertain
25 for the Court and jury from that document what day the
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charges against Raymond Smith were bound over from the
Elyria Municipsl Court to the Grend Jury for consideration?
A 8-27-93, August 27th, “93.

Q I would like to hand you what has been marked for
identification as State’s Exhibit 6, ask if you could look
ét it, please.

Do yvou recognize that document?

Yee, sir, it is a face sheet for an srrest rerort.
From what police department?

Elyvria Police Department.

£ »r»r o >

And dan you tell the Court and jury the name of the

person whose arrest ies detailed in that report?

A Raymond A. Smith.

Q And what wae the date of his arrest?

A 8-19-93.

Q And is there a report detailing the cilrcumetances

of that arrest st the bottom?

A Yés, gir, there ig & brief nerrative at the bottom.
Q 'Is that & true and accurate copy of a report kept
in the ordinary couree of bueineee of the Elyrisa Police
Department?

A Yeg, eir, it is.

Q I would like to hand you State’s Exhibit 7, aek if
you can look at this, please.

Do vou recognize that document?
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Yes, sir, it is an arrest report face sheet.
For whom?

Danny Smith.

And does it show the date of his arrest?

8-12-93.

o » O O O >

And I would like to hand you another Court file
marked as State’s Exhibit 5, ask if you will tell the
Court and jury when Danny Smith's camee wae bound over
for consideration by the Grand Jury of this County?
A 9-1-393.
Q And what date did you say that you went to answer
the disturbance call by Mr. Hero? '
A 9-15-85.
Q And mgein, I will megk you to describe the condition
of the complainént, Mr. Lally?
A He was agitated, he hurried ascrose the parking lot
towarde my crulser.
Q What wae the date agsin of that, your c&ll?
THE COURT: ‘ If I may, Mr.
Rogenbaum, I have it on my notee.
MR. ROSENBAUM: Well, I think
. he m;sstated the year.
THE WITNESS: A 9-15-93.
Q So, mgain, Mr. Lally e condition when fou arrived wae

what?
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Q Did he?

96

A~ He hurried across the parking lot and it is probably
150 feet acrose the lot, hurried scroee the lot to get cut
of the area that he was in and approached me in a speedy

fashion, recognized me, looked at me, he was excited, he.

that was why he came towarde me.
Q Did he tell you why he was afraid at that time?
~ MR. BRUNER: Objection mgein
for the record,

THE COURT: Overruled.

A Yes, sir. His immediate statemeni To me wes, “John,

theee guys are going to fuck me up,"” is what his statement

Q Did he tell you why?
A I asked him, "Ron, what is going on?"

He stated that he had been involved in cocaine, had
been arrested for the same; that he, in fact, had agreed
to work part of his charges off, that he had made seversal
controlled buye wearing a wire, that he had bought drugs

from theee individuals and that they had threatened to

kill him.
Q Ag & result of thet, esir, whaet did you do?
A I told him to stay st my car, walked across the lot

and spoke toADanny Smith.
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‘Q And by this time Jalowiec was where?

A He wee elresdy sll the way scroes —— 68 1 sppro&ached
Danny I velled across the street to Stan Jalowiec and told
him to stand by. He was across Middle Avenue now in the

area of the muffler shop which is across the street from

Mr. Hero.

Q What did you do when you approached Denny Smith?

A I sprrosched Denny and ssked him, "What 1s going on
here?"”

_ Q What condition was Danny Smith in at that time?

A Denny Smith wae excited. It was apparent he was very
angry at the time. He pointed escrose the parking lot &nd

his statement was ——

MR. BRUNER: ObJjection.
THE COURT: " Again, wait a
minute.
Overruled.
A Direct statement to me was, "That punk ass biteh,”

and he pointed to Ron Lally, "is going to get his."

Q Did you mek him anything elee?

A I stated, "Danny, are you threatening Ron,” and he
looked ét me snd sasid, "There ie no remson to thresten
the mother fucker.”

Q Then what happened, sir?

A I told him to stay where he was. I walked back.
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I asked Ron if, in fact, he wanted to pursue charges for

intimidation, if he wanted to sign & warrant.

Q
A

He esaid all he wanted to do was get out of the area.
And then what did you do, sir?

I offered to get in touch with the individual who he

worked for. He said that wasn’t necessary. He had the

number, if he wanted to get in touch with him, he would,

snd Lally exited the ares.

I then went back and talked to Danny Smith and he

and Jalowlec exited the area.

MR. ROSENBAUM: I have no other
questions, your Honor.
THE COURT: Mr. Bruner, you

‘may cross.

QEQSS—EXAMINATION OF JOHN HOMOKI

BY MR. BRUNER:

Q

Petrolman Homoki, did vou review thet report in front

of you prior toc testlifying today?

A Yes.

1%} Did you refresh your recollection with the uee of that
report?

A My memo?
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The document in front of you?
It ie & memo.

A memo of that incident?

98

Yes, sir. There was no report on the incident. It

was A& dally only.

Q When did you make up that memo?
A It wae coneiderable time after the initial call.
Q A coneidersble time sfter the initiml call?
A Yes.
Q What would thet be, & month, two months?
A  No, it was -- the memo was written after, in fact, I
became sware th&t Ron Laliy had been murdered.
Q That is when the memo wae written, after you were
aware of that?
A Yes, sir.
Q Now, you reviewed that prior to testifying?
A Yes, sir.
MR. BRUNER: Your Honor, could
I have an opportunity to look at it?
THE COURT: His report?
MR. BRUNER: _ Yes.
THE COURT: _ Yes.
MR. BRUNER: Thank you.
Q Officer, this report wae prepared sbout & yesr after

the incident that you have described, is that correct?
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That is what your report says?
A Yes, eir.
Q S0, 9-15-93 -~ you prepared that report, over a year —-—
that would be past September of “94, is that correct?
A I don"t know what the date —— I couldn’t tell you what

the date was on it, sir.

remembered wase on September 15th, 937
A Yes, sir.
Q And you prepared this report that documents that

incident on or after a year?

A Okay, sir.

Q So, it would be at least in September of ~947

A Yes, eir.

Q And you remember all the events clearly & year later?

A Yes.

Q After your patrole every day, desling with peorle every
day?

A Yes.

Q At sny rate, you élso remember that Mr. Lally indicated

to you that at that time he had been arrested, correct?
A - Yes, sir.

Q And that he wae trying to work off his chargee?
A Yes.
Q

He didn’t tell vou he was trying to change his life
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around, did he?
He didn’t, did he?

A No, he did not.
Q As a matter of fact, with that inoident he didn’t want
snybody charged with intimidation, even though he had this
threat on his life, correct?
A No, he did not.
Q He didn’t went to file any chargee or do anything about
it?
A Yes.
Q' Without him filing & complaint, you didn’t do anything
gbout it, correct?
A . That is right.
Q@  Did you report it to Detective Leiby &t that time?
A I did mention it to Detective Leiby in passing the next
time I saw him. |
Q And no charges were filed esgainst Danny Smith or
Stanley Jalowiec?
A Yes, sir.
Q Ae = matter of fact, on September 15th, "83, Ray Smith
was not present?
A No, he was not.
Q And he ie not the one who mede sny threate to Dally?
A No, sir. | '

MR. BRUNER: I have nothing
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further.

THE COURT: Mr. Rogenbsum?

REDIRECT EXAMINATION OF JOHN HOMOKI
BY MR. ROSENBAUM: '
You referred that you made a daily?
Deily report, yes.
At the time this occurrence occurred?
Yes.

What is that, sir?

O P OO r O

Daily is a permanent record of the log for cmll-ins for
eny call that ie recelved at the police station where a unit
ie diepatched or action is taken.
Q I would like t¢ hand you -—-

MR. BRUNER: Can I eee that, Jon?
Q (Continuing) -- what i have marked for identification
as State s Exhibit B8 and ask you to look =t it, please.

Do you recognize thet document, sir?

A Yes.
Q What is that?
A It ie & copy of the demily entry card that would be made
from the radiobcall.

Q Is that the daily entry card that pertains to your call
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concerning Ron Lally, Dan Smith and Stan Jalowiec on
September 15th, °93%?

A Yes.

Q Is it a true and esccurate copy of the report kept in
the ordinary course of business in the Elyria Police
Department?

A Yes, sir.

MR. ROSENBAUM: ‘ I have nothing
further.
THE COURT: . Mr. Bruner?

RECROS5-EXAMINATION OF JOHN HOMOKI
BY MR. BRUNER:
Q That doeen’t relate the entire incident as set forth in
the report a year later, does 1it?
A No, sir, it does not.
Q Obviously your memory of the incident would be clearer
when you wrote that incident sheet?
A _ I did not write thie daily, sir, the dispatcher doee
that.
Q So you didn’t even write that note?
A No, sir, I did not.

Q What I am asking you is, obvicusly your memory of the
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events would be clearer the day it happened or the next day

se opposed to & year later?
A Yes, sir.
MR. BRUNER:
THE COURT:
MR. ROSENBAUM:
THE COURT:

may etep down.

Nothing further.
Mr. Rosenbsum?
Nothing.

Thank you, sir. You

(Witnese excused.)

£

b 3

x
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night a couple nights before that.
Q And wae your brother sble to tell you what happened

to Ron Lally?

MR. BRUNER: Objection.
THE COURT: | She may answer yes
or no.
A Yes.
Q Did you lemrn from your brother st that time where he

was killed and who did it?

MR.. BRUNER: Objection.

THE COURT: Overruled.
Q And did your brother tell you a specific city?
A Yes.
MR. ROSENBAUM: * I have no other
questions, your Honor.
THE COURT: Mr. Bruner, you

may cross—examine.

CROSS—EXAMINATION QF SHARON HOPKINS
BY MR. BROUNER:
Q Mrs. Hopkins?

A Miee.
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Thereupon, the State of Ohio, in order
to further maintein the iesues on ite part to be
maintained, called SHARON HOPKINS as a witness and,
after being first duly sworn, wae examined and
testified ms follows:
DIRECT EXAMINATION OF SHARON HOPKINS

BY MR. ROSENBAUM:

Q
A

Q

Will vou etebte your neme, plesse?

Sharon Hopkins.

Will you spell the first and last nasme for the

Reporter, pleaee?

A S-H-A-R-0-N; H-0-P-K-I-N-S.

Q Do you think you think you can talk a little louder,
pleaee?

A Uh-huh.

Q How old are you?

A Twenty-three.

Q Are you employed?

A Yes.

1) Where do you work?

A Ridge Tool.

Q Do you hsve children?

A Yes.

Q How many children do you havé?
A Three.
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Q Do you know the Defendant in this case who is seated

under my right hand? (Indicating)

A Yes.
Q What is his name?
A We call him Pope, but Raymond Smith.
Q How is it that you know -- do you know his last name?
A Yeah.
1} What 1s 1it?
A Smith.
Q How ie it that you know him?
A I went to echool with his son.
Q Did you have any business dealings with him?
A No.
Q Did you ever buy anything from him?
A No.
Q Did you ever buy anything from his son?
A No.
Q Now, do you remember a very cold day in January of "94
when vou eaw & car belonging -- a maroon convertible?
A Uh-huh.
THE COURT: Yes or no.
A Yee.
Q Can you begin at the beginning of that evening and

describe the events that took place?

A We had all gone uptown —-
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Q Who is we?
y I

A Danny Smith, his girlfriend, Teammy, my brother, Terry,
hie girlfriend, Mis{oy, Pops and Michael Smith all went
uptown and Stan also.
Q Stan who?
A Jalowiec. -Is that his last name?
Q Do you know?
A I can’t remember his last neme.
Q And when you say you went uptown, did you go to a
gpecific place?

We had gone up to Razzles’s.

What is that, a bar?
' Yes.

In what city?

Elyria. |

And about what timeldid vou arrive there?
Probably about ten or eleven.

How did you get there? |

I rode with Danny and his girlfriend.

And did they prick you up?

O P O P O r O r O >

They Jjust live across the street so I walked over to
their house.

Q Where did they live &t the time?

A Pinegrove Apartments, right across from.my apartment.

I can’t remember the name.
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Q What street is your apartment on?

A David Drive. |

Q What city is that in?

A Elyria.

Q And did.yoﬁ etay at Rezzle s for & long time?

A We stayed there till the place closed.

Q Then what happened?

A We had gone across the street, over to Mom’s Open
Kitchen.

Q Who went directly scroes the street to Mom ™ e?

A Dan;y Smith, Taﬁgy, ﬁé, Mikg/and Pogg.

Q What happened to your brother and Misty?

A They had gone home already.

Q Do you have any ider what time that would be?

A They left the same time we went over to Mom’s.

Q Which would be when?

A About 2:15, 2:30.

Q So what happened at Mém'a Open Kitchen?

A I think they eat and ate for a little bit and then
we left.

Q Who is "they"?

A Danny and Pops snd Mike. Tammy didn’t est anything.
Q Did you eat?

A No.

Q What happened next?
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A We had all left. We went to get in the car to go

somewhere —— I thought we were going home, but we —-
Why did you go with them?
They were giving me a ride to my house.
So you left Mom s Open Kitchen about what time?
2:45, three maybe.
And what happened?
We drove to Middle Avenue.
Who was driving?
Danny .
And whose car is this?
Danny '8 car, as far as 1 knew.
And how are people seated in the4car?
Danny ie driving. Temmy is in the peesenger eeat

ig eltting —— I am in the middle, Mike and Pops on the
outside doors.

Q Who is behind the driver, if you remember?

A I think it was Michael.

Q Then what happened?

A We went out on Middle Avenue somewhere right past

108

> Mike

theee

trackes and we dropped off Pops esnd Mike mnd there waesn’ t

even a house. There was 8 house across the street. I

thought they were going to go to there, but they went over

to & barn where there is some woods and barns.

Q Who went into the barn and the woods?
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Pops and Mike.

The Defendant?

Yes.

And Michael?

Uh-huh.

And Danny, you and Tammy remained in the car?

Yes.

What haﬁpened after the two exited the car snd went
into the woods by the barn?

A We went over, back across the tracks and went into
the parking lot snd parked there and turned the lights off.
I don"t know what we were waiting for.

Q How long did you wait?

A Probably about five or ten minutee snd then a LeBaron
had gone by. |

Q Had vou seen this car before?

A I eeen it go into the spartments & lot acrose the

street from my house. 1 saw 1t go there.

Q@ Do you know why it was there or who had it or who owned
it?

A No.

Q What kind of roof did this car have?

A It was convertible.

Q So, where was that convertible LeBaron goilng?

A Right over to where Mike and Pops were.

Jalowiec Records Discovery
Lorajn County Prosecutor's Files

Box 4 of 5
Page 352




R

0o © <N o OO s W N R

T T T S o e
@ O ~N O ;s & N = O

20

111
So, it went by you across the tracks?
Uh-huh.
And then went to where the two were dropped off?
Yes.

Then what happened?

0O O O » 8O

‘It waited back by there and we sat there and then

the car come back by again, back across the tracks.

Q It went northbound, towards town?
A Yes.
Q How long & period of time before it ceame back

gouthbound and croseed the tracks again?

A About three or four minutes.

Q And the whole time you are sitting there with the
lights off? |

A Yes.

Q After it came back the first time, did the cer you
were in remsin there?

A Ygah. At that point Denny had Teammy come over to
the driver s eseat and he went in the passenger’s.

Q When did they switoh?

After you saw the car for the second time?

After it csme back, sfter it plcked them up.

Did it move at any time after it was parked there?

‘No.

© ®» o »

The one you are in?
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A No.

Q Then the csr comes by scuthbound, the LeBaron?

A Ssw it go by again. They sat there, waited for it
to go towards downtown nd then &t that point we drove
to follow 1it.

And st this time Danny is driving?

Yes.

Who was seated where?

Temmy in the passenger seat and I sat behind Danny.
Did you follow the LeBaron?

Yes.

What happened?

>0 » O o O > O

We had followed it and signaled for it to pull over at

the firet etreet that we came to, the first street .on the

right.

Q Did it pull over?

A Yee.

Q Were you able to tell who wes in the car?

A I could not tell because the window was too small.
o Were yvou able to tell who was driving?

A After Danny told me to get out of the car and asked

if they pilcked up his brother.
Q Deecribe what happened?
A Danny ducked down in the seat so you couldn’t eee

him and he said, "Ask them --
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MR. BRUNER: Objection to what

Danny seaid.

THE COURT: : Just what haprrened,
okay?
THE WITNESS: All right.
I asked ——
THE COURT: Sustained.

Did you go up to the car?
No, I just stepped one foot out of the car snd I ssked
I was told to ask.
What did you ask?
If his bfother was picked up.
And did you get mn answer?
MR. BRUNER: ObJjection.
i don’t object to whether or not eghe got &n
angwer.
I don’t reelly remember.
Were you able to tell if his brother was picked up?
There wae four people in the car.
Did you recognize any of them?

Sten wae driving. At that point I could recogrnize

him becauee he stepped out of the cear. He is the one

that
Q
A

answered me.
And you don’t know who the other three ﬁere?

I could not positively say.
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Q Whatever answer you got, did you relay it back to
Danny?
A Yes, and he said, "Fine," &nd we drove away.

Q And what happened after that?

A They dropped me off at my aspartment end that was 1t.

They went home.

Q Now, at any time -- so you went home that night?
a Uh-huh.
Q Did you later lesrn that something hsppened to Ron

Lally after that?

A A few daye later my brother had told me.
MR. BRUNER: Objection.
THE COURT: Not what your

brother told you, but just what happened.

Q Is the answer you did learn something happened to
Ron Lally? }
A Yes.

Q Did vou learn he died?

A Yes.
Q And did you lesrn thie in a conversation with vour
brother?
A Yes.
Q Did you state mnything to your brother as a result

of hearing this?

A I told him what had happened the other night, the
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Did you make a statement to the police?
No.
You did not make & written statement to the police?
Later on I did.
When did you do that?
Probably end of winter, early spring this year.
THE COURT: - . Ask for &an

examinetion of that statement, your Honor.

THE COURT: Mr. Rosenbsum?
MR. ROSENBAUM: Sure.

THE COURT: In cemersa?

MR. BRUNER: Yes.

THE COURT: Ledies snd

‘gentlemen, this ies six typewritten pages on
this statement. The Court is golng to have

to take time to examine this document so I am
going to send you back to the Jjury room until
that is accomplished and then we will continue
on.

(Whereupon, the jury was excused for & short

(Whereupon, the following proceedings
occurred in the Judge & chembers out of the hearing
of the Jury.)

THE COURT: I heve read over the
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statement of Sharon Hopkins who festified on the
stand. I found the statement to be —-- snd thie is
a guesstimate -- 95% what she testified to.

I don"t find any'inconsiatencies, but I find
some things that she.did not testify to. I have
no problem, Mr. Bruner, with you looking it over.

MR. BRUNER: ) Thank you.

THE COURT: ' That is all that I
need to put on the record.

MR. ROSENBAUM: | If he finds
something, we will talk about it.

THE COURT: Yes.

MR. BRUNER: : Give me a few
minutee to sit at the table?

THE COﬁRT: Surely.

(Whereupon, Mr. Bruner reviewed the statement

of Sharon Hopkins.)

MR. BRUNER: Your Honor, you are,
correct. There are really no inconsistencies or
additional thinge. The only thing that I find ie
that she describes the color of the car as being
gold or two tone.

There are a number of additional things.

MR. ROSENBAUM: I didn"t =eek what

the color of the car was.

Jalowiec Records Discovery
Lqrain County Prosecutor's Files

Box 4 of §
Page 358




th LN [¥)] N =

n o 3 O

10
11
12
i3
14
15
16
17
18
19
z20

> O >

118

MR. BRUNER: There are additional
thinge which I intend to ask her about, but really
no real inconsistenciles.

THE COURT: ‘Ready to go back?

MR. WIGHTMAN: Sure.

(Whereupon, the jury was returned to the

courtroom and the following proceedings oocurred )

THE COURT: Lrdies and
gentlemen, as they say in the football game, this
was not a charged time out. Okay. You are still
entitled to your afternoon recess.

The Court has reviewed the statement and we
have done it on the record at this point and, Mr.
Bruner, we are ready to proceed.

MR. BRUNER: Thank you, your

Honor.

CROSS-EXAMINATION OF SHARON HOPKINS (Cont.)

BY MR. BRUNER:

Miee Hopkine, is that correct?
Uh-huh.
Could you answer yes or no?

Yee.
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Q Thank you. Miss Hopkins, on that night yvou testified

that yvou were with Danny Smith, right?

A Yes.

Q Your brother?

A Yes.

Q And you know Mr. Smith as Pops, is that right?
A Yes.

Q And Mike Smith, right?

A Yes.

Q And Stan?

A Yes

Q And you were with them from at least ten o clock,
correct? |

A Yes.

Q Where wereAyou before ten o clock?

A At home.

Q Did you have any drinks at home?

A No.

Q And you went to Razzle s, which is & bar?

A Yes.

Q And you went to this bar probably to drink?
A Yee.

Q How many drinks did you have at the bar?

A I could not say. .

Q Did you have two?
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I had enough.

Did you heve five?

I don”t know how many I had.
What do yow drink normally?
Beer.

You were there from ten or eleven o clock until

o r»r L P O >

the time the bar closed, correct?

A Yes.

Q That is asbout 2:30 in the morning?

A Yes.

Q Ie that right?

A Yes.

Q And you had -- you don’t know how many beers you had,
right?

A No. It weae too long ago to remember.

Q Pretty good guess that you had quite & bit to drink,
correct?

A Yese.

Q And when you left the bar you were pretty hazy sbout

everything, right?

A I was not hazy. I was pretty -- well, I wae drunk,
but I still remember what happened.

Q You were drinking end I think you put it in your
gtatement, you esaid eomething elee sbout your statement,

didn"t you?
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Yeah, but I do not recall saying that.
I think you said that you were F'd up, is that right?
Yes.
You talk like that, right?
I don"t normally talk like that.
On a statement to the police you do, yes?
Yes.
So you left .the bar and you go to est, ie that right?
Everybody else had ate.
Everybody elee had ate?
Uh-huh.

You go to Mom s Kitchen and you go with the same

people, is that correct?

A All except for my brother snd hig girlfriend.

Q Did you have any crack cocaine on the way to the
Kitchen?

A No.

Q You are out at 2:45 in the morning, you worked the
next day?

A No, I did not work at that time.

Q Do you have any kids at home?

A I had one.

Q Who was watching your kid?

A My brother.

Q Your brother, Terry?
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A My other brother.

Q Now, all during the time that you were with Ray omith,
Pope, there is no discussion about anybody by the name of
Ronald Lally, is thére?

A No, but I wasn”t talking to them.

Q You didn’t hear any discussion about that, did yvou?
A No.
Q And getting in the car, yvou g0 to Mom’e Kitchen and

there ie no discussion about Ron Lally, correct?

A No.

Q You don’t even know who he is, do you?

A No, I don"t.

Q What day ie thie that we are talking ahout -- you
have been to the bar before, I presume, right?

A Yes.

Q And I presume you probably were at the bar with Ray

“and you were friends with him, right?

A Basically.

Q You have been friends with Ray and Danny and everybody
elee?

A I was mainly friends with Tammny.

2] Tammy wag Danny’'s girlfriend?

A Yes.

Q What day did you go to the bar that you gave &

etatement about, do you know?
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A I could not say the exact day, but I know it was back
in "94, in January.
You are sure of that, right?
Yes.
Absolutely positive, correct?
Yes.
Okay. What were you doing the next day?
What did I do the next day?

Yes.

O PP OO P O O O

I slept till probsbly maybe eleven, got up with my

est down and watched TV with him.

)]
Q
3

Q Do you know what you were doing the day after that
in January of 7947

A Yéa, I could esay that, too. I talked to my bkrother
sbout what was said.

Q Mise Hopkins, you go to Mom s Kitchen. right?

There is no discussion about Ron Lally, you said that,

right?
A Yee.
Q No one ie threstening snvbody, everybody is having &

good time, right?

A Yes.
- Q Iz that correct?
A Ae fmr e I knew. I did not know whet wae going on

with their conversation.
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Were you sitting at the'same table with them?

-No, I wae not.

Who were you sitting with?

I was sitting at a table down the middle of the

restaurant.

O O

o »» O 9»

A
Q

if I am correct, with Raymond Smith and Danny Smith,

Who were you sitting with?

I was sitting by myself.

And everybody elee wae where?

They were at another table.

50, four or eo people -—- |

The table was full so I sat at another table.
You didn’t sit with them?

No.

You had a number of drinks.

Did you have any more drinks at Mom’s Kitchen?

They don’t serve drinks.

124

Okay. So at that point in time you get into & cAYr,

right?

H r oo r O >

Correct.

And his girlfriend?
Yes.

And Mike Smith?
Yes.

And yourself?

Jalowiec Records Discovery
Lorain County Prosecutor's Files

Box 4 of 5
Page 365




-~
77T

§

Y

Lo

R

O © N O, A W N =

I
= O

[
[\e]

13

14

16
17
18
13

20

O 0» O »» O >

125
Uh-huh.
In Denny’ & car, I think you testified to?

Yes.

it is dark, late at night, right?

a8 r» L o O >
g
S
Q.

 And you go to -~ I think you said somewhere on Middle
Avenue?
A Yee.
Q And you are sure about that because you are eo clear
sbout everything that happened, correct?
Yes.
You are not clear sbout the number of besrs you had?
No. |
Right?

No.

O » O r O >

You are not clear asbout telling the police that you
were F d up, vou had no problem with that, right?

I don't recall telling them that.

You don’t recall telling them that?

No.

Do you want me to show it to you? -

I seen it.

So when you reviewed your etatement, you saw you told
the police that you were F'd up? -

A Yes.
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1 Q' And I don’"t want to subject the ladies and gentlemen

2 6f the jury to what that word ie, but we know what that

3 ie, right?

4 A Yes.

5 Q Okay. .You left Mom’e Kitchen, it ie dark. At eome

6 point in time you see that Raymond and Michael.are dropped

7 off, right?

B A Yes.

9 Q At some point in time Danny parke, you see Raymond and
10 Michael géing into the woods, I think you saild?
11 A There wag treee and there wae & barn, looked like &

12 little wooded area.

13 Q Okay. And did you see what they were doing in there?
14 A No, I didn't pay attention once they were dropped off.
15 Q You didn’t pay attention?

16 A When we drove away I thought I was going home.

17 Q Then you perked by the woode. .

18 How far from where‘tﬁey were dropped off did you park?
18 A We parked on the other eide of the tracke. I couldn’t
20 gsy how far it was.

21 2] You coﬁldn’t say how far it was?

22 A No.

23 Q One hundred feet, 500 feet, do you know?

24 A I can’t ssy five feet or yarde. It was like over half
25 a block.
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Not a great deal of street lights around there?
No.
So it is dark, right?
Right.

Okay. And at some point in time you Be€ thie other car

coming.. correct?

A Yes.
o And you &are perked?
A Yes.
Q Where in the car are you?
A I am in the back sesat.
Q In the back sesat.
Is thie a two door or four door?
A Four door.
2 And Danny ie in the front and Tammy ies in the front?
A Yee.
Q Anybody in the back with you at this point?
A No.
Q And at some point in time I think you see & LeBaron
convertible?
A Yes.
Q What color is that?
A I couldn't eay exactly. It could heve been two tone,

it could hsve been one color. There was only one street

light so I couldn’t tell.
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Q Well, you told the police that it was --
MR. ROSENBAUM: Yéur Honor, could
we approach the bench?
THE COURT: Yes.
(Whereupon, the following proceedings
occurred at the bench out of the hearing of the Jury.)
MR. ROSENBAUM: - I object to him

using the statement to cross-examine on

inconeistencies.
THE COURT: Yes, don’t use the
statement.
MR. BRUNER: I am not ueing 1it.
MR. ROSENBAUM: Yes, you are.

He aleo did it in the other questione.
THE COURT: All right.
(Whereupon, the following rroceedinge
ocecurred back in the hearing of the jury.)
You thought the color of the LeBaron wes two tone?
A two-tone color.

What color wase the two tone?

90 » O

I couldn’t say exactly. There was not much light
to eee. I eaid there wae only one street light thet 1
noticed and I could not say what color the car was.

Q Did you ever tell snyone it wae go0ld?

MR. ROSENBAUM: Objection.
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THE COURT: Sustained.

Did vou ever tell snybody what color you thought it

MR. ROSENBAUM: I object to that
aquestion as well.

THE COURT: Well, T will
permit that. I know what we discussed without
noting my discuseion &t thie point.

MR. BRUNER: Thank you, your

Honor.

I thought it was gold mnd & dark color. The top

part was gold, I thought it might have been.

Q
A

You thought the top part of the car was go0ld?

Yes, LeBaron’s tqp half is one color, bottom half is

another color from the two tone.

Q

And

at that point in time, or at some point in time

the cay goes by, yvou are asked by Denny eventually to g0

upr to that car, is that correct?

O » O r O P

Yes.

You
No.
You
No.

You

right?

don’t eee Ray Smith get into that car?
didn 't eee Micheel Smith get into the car?

didn "t .eee Rey Smith get in or out of the car,
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A No.

Q And you don’t know who Ron Lally is, correct?

A Correct.

Q So, when you go up to the car —-

A I didn"t go up to the car.

Q I thought you testified that you went up to the car?
A No, I said I stepped one foot out of the car.

Q Qut of Danny s car?

A Yes.

Q What did you do, yell over to the other car?

A 1 juet epoke softly becsuse it wae not that far from
me

Q How far was it?

A It wae parked right in front of us.

Q Were you able —— you said you saw Stan Jalowiec?

A Yes.

Q And as to anvbody else in the car, you didn’t know

who wae aitting in that car, correct?
A Correct.
Q During that whole time you were sitting there, there

was no discusseion about Ron Lally, correct?

A Right.

Q And there weas no discuesion sbout hurting anyone,
correct?

A Correct.

Jalowiec Records Discovery
Lorain County Prosecutor's Files

Box 4 of 5
Page 371




S
N O +» O

[
w

0w D 3 O b W N

Q

131

And there is no discussion about Danny or Ray, about

anything involving Ron Lally, correct?

A

Q

Correct.

As a matter of fact, Danny asked you to check with

the driver of that car who turned out to be Stan if hise

brother was in the car, right?

A
Q

Yes.

Not if his brother wae in the csr?

Yes.

MR. BROUNER: I have nothing
further, your Honor.
MR. ROSENBAUM: I have no other
questions, your Honor.

THE COURT: Thank you, Ma am,
you may step down.

(Witneee excused.)
¥ X ¥

THE COURT: Let "8 take our
recees here. Then we will resume with your next,
witnesse.

Ledies snd gentlemen, thie is & charged time
out, okay, at this point.

The admonitions that I have given you
regarding discuseing thie at this point, not

letting mnyone discuee it with you still hold
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and with that, as soon as Ms. Skinner gets hepe,
we will recese.

(Whereupon, a short recess was had.)

(Whereuron, the following proceedings

occurred out of the hearing of the jury.)

THE COURT: Deputy, I would
like to meke an announcement because it has been
some time. It gets disturbing when people Bre
coming in and out of the courtroom in large
amounts.

Today wee an unusual situetion becmuse of
the students. Deputy, as of tomorrow, once we
get into session, be very discreet.—— members of
the prese can come in, but as fer as anybody else,
at & discreet momént, maybe bringing in &.witneaa
or something like that, then they. can be allowed
entrance to the courtroom.

THE DEPUTY: Fine, your Honor.

(Whereupon, the jury wae returned to the

courtroom and the following proceedinge occurred.)
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Thereupon, the State of Ohio, in order
to further maintain the iesues on 1ts part to be
malintained, called SANDRA WILLIAMS as a.witﬁess and,
after being first duly sworn, was examined and
teatifiedias followe:
DIRECT EXAMINATION OF SANDRA WILLIAMS

Will you etate your neme, please?
Sandrs Williame.

Will you spell the first and last name for the

S-A-N-D-R-A; W-I-L-L-I-A-M-S.

Arg you employed, Ma am?

Yes, I am.

Will you tell the Court and jury where you work?
Parker-Hannifin Airborne.

What do you do there?

I am a lead assemblef.

Did you know & person by the name of Ronald Lally?
Yeg, I did.

How ie it that you knew him, Ma am?

I was his fiance.

For how long did you date him?

Thirteen years.

At the time of his death were you still dating or
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going with him?

A Yee, eir.
Q Wés there a time in there where you broke up or
anything?
A A few times.
Q@  Why was that?
What would Ron do that would ﬁpaet you?
A He stole from me.
Q Do you know why he stole from you?
A Yes, sir.
Q Would you tell everybody, pleaee?
A For drugs.
Q Wae he addicted to crack cocaine?
A Yeg, he wae.
Q And did he struggle with this for a very long period
of time®?
A Yee, he did.
Q Do you know if, in June of 93, he had taken something
elee from you?
A Yee.
Q What did he take?
A A microwave.
Q And did he sell that for druge?

THE COURT: I didn"t hear what

he took.
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THE WITNESS:
Yes, he did..
Now, did he live with you?
On and off.

S50 you had & place and he had & place?

At times, yes, most of the time he was with me.

In September of 93, was he with you?

No. |

Where was he staying, do you know?

No.

Whet wee your addreee at that time, Ma am?
59 Yorktown Lane.

Is that an apartment?

Yes,'in Elyria.

135

A microwave oven.

Now, Adid anything unusual happen to you on or about

September 7th of 837

A

Q

date,
A

house telking to eome friends.

> 0 »r»r B

Yes.

Will you describe the evente that occurred on that

please?

A man came to my verd. I was standing cuteide my

Do you know who this man is?
Hig name le Danny oSmith.

And do vou know Danny Smith?

A man came to the yvard —--

My future son-in-law told me who it was. I did not
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know who 1t was at the time.

Q

Were you able to later identify & pleture of him with

Detective Leiby?

A
Q
A
2

Yes.
And you lesrned that person’e name wag Danny Smith?
Yes.

Did you know if Ron had any contact with Danny Smith

rrior to that day?

A
Q

A

No.
Describe what happened, please?
He ceame in. He said that he knew where Ron was —-—

MR. BRUNER: Objection.

THE COURT: ' Just describe
what haprened at thie roint without etating
thinge. You had conversation and go on from
there.

He came to the house, to my yard, and started a

conversation with me.

Q

As a reesult of that conversstion did you resact or

how did you feel after that converesation?

A
Q

What was the purpose of that conversation?
Did it pertain to Ron Lally?
Yee.

Was it an attempt to persuade or dissuade him from
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doing anything?
A Yes.
Q Will you tell the Court and jury the nature of that
conversation?
MR. BRUNER: : Objection.
THE COURT: Back to where
we were before. Atf this éoint I am going to
permit it.
Overruled. Excertions granted to you,

Mr. Bruner.

MR. BRUNER: Thank you, your
Honor.
Q Go ahead, please.
A He said that he knew where Ron was at and that Ron

would feel real bad if anything herpened to any membere

of his family or myself.

Q Did he aleo Indicate to you snything sbout the

victim s parents, Ron Lally e parents?

A Yes, he said he knew where they live and it ﬁould

be & ehame if their trailer harrened to get blown up.
MR. ROSENBAUM: I have no cther

aqueetione, your Honor.

THE COURT: 'Mr. Bruner?
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CROSS-EXAMINATION OF SANDRA WILLIAMS

BY MR. BRUNER:
Migs Williams?

Q

A Yes.

Q Mrs. Williams?

A Miss.

Q@

(Indicating)

A No, sir.

Q

A No, eir.

Q You never seen him?

A No.

Q He never threatened you?

A No, sir.

Q

knowledge?

A Not to my knowledge, no.

MR. BRUNER:

queetione.

MR. ROSENBAUM:

THE COURT:

you may etep down.

(Witness

Have you ever seen this man here, Ray Smith?

Hae he ever called you as far as you know?

Never threatened Mr. Lally e parente, .to your

I have no other

I have nothing.

Thank you, Ma am,

excused. )

4
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Thereupon, the State of Ohio, in order
to further maintasin the iesues on itse part to be
maintained, called BRIAN HOWINGION ae & witness and,
after being first duly sworn, was examined and
teatified'as.follbwsz
DIRECT EXAMINAIIQN'OF BRIAN HOWINGTON

BY MR. ROSENBAUM:

Will you state your neme, please, sir?

Brisn David Howington.

Spell the first and last name for the Reporter?
B-R-I-A-N; H-0-W-I-N-G-T-0-N.

Are you employed at this time, sir?

Yes.

Would you tell the Court and jury what you do?
I am a window cleaner.

For what business?

H & B Window Cleaning.

Did I ask you how old.you are?

No, 24.

O » O » HOH P OOH O H P OL > O

Do you know the Defendsnt sested under my right
hand? (Indicating)

A Yes, I do.

Q What 18 hie name?

A Raymond Smith.
Q

How is it that yvou know him, sir?
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Just through my aunt.
Whet ie vour sunt e name?
Corrine Fike, Joann Fike.

Why ie it that you know the Defendant through your

sunt, Joann Fike?

A

He used to freguent her house, coming over there.
And did he ever borrow her car?
Not him, himself.
Who would borrow your aunt’s car?
His son.
MR. BRUNER: Objection ae
to relevancy, your Honor.
THE COURT: Overruled.
I will let him answer this one.
Do you know why his son would borrow your aunt’'s car?
MR. BRUNER: Objection.
He didn’t have one.
THE COURT: Do you know why
he would borrow your aunt’s car?
Yes or no.

Do yvou know? Yee or no is the answer to

thet.
THE WITNESS: No.
THE COURT: You don "t know?
THE WITNESS: No.
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What kind of car is that, sir?-
Chrysler LeBaron.
Do you know what year or not?
Not for sure.
Does it have a hard top or soft top?
Soft top.
Did you know Danny Smith? -
Yes.
Why is it that you know Danny Smith?
Through the same reasons, him freguenting my aunt’s
houee.
Q Did you ever have any business dealings with Danny
Smith? |
AA No.
Q Did you ever buy anything from him?
A No.
Q Now, did there come A time in January that you went

somewhere in your aunt’ s car and met a man later

identified as Ron Lally?

O » o »r O >

Yese.

Do you recall the eﬁaot date 1n Jenuery?
No, I don't.

What yesr would that have Been?
Ninety-three, I believe,.

Think.
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MR. BRUNER: Objection, your
Honor. |
THE COURT: Ninety-three is
what he said.
Q Would it be this last Jenuary or the one before?
A The one before.
Q All right. Well, do you know what January it was?
Now I em confused.
THE COURT: Wailt & minute,
wait a minute.
Thie last Jenuary wee Jeanuery, 94,
correct?
THE WITNESS: ‘ Okay, yes.
Q S0 it ie January of 947
A Yes.
Q Will you describe the events of that evening as best
you can for the Court and jury, plemse?

A I went with —-

Q What happened, who came to your house or your aunt’s
housse?
A When I met him -- I don’t understand. '

THE COURT: . Mr. Rosenbaum, ask

the queetion over again.
Q You were at your aunt s house that evening?

A Yes.
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Did you go somewhere in her car?

Yes, I did. |

Who did you go with, if anyone went with you?.
Stan Jalowiec.

How did he get to your aunt’s house, do you know?
No, I don"t.

What time did he arrive there?

Aprproximately six o’clock.

And did you leave with him?

Yes, I did.

What time did vou two leave?

Around eight.

Eight p.m. at night?

Yee.

O r» OH T OH O OH O H P OH > HL P O

Will yvou tell the Court and Jury what happened from

that time period on?
A We went to & couple bare. He ameked me to teke him

to m friend’s house.

Q Were you driving?

A Yee, I was.

Q Did your sunt know you had the car?

A I believe she left and the car was in my possession
80, yes.

Q So you went to some bars with Stan?

A Yes.
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Q Would that be in Elyria?

A Yes.

Q And then Stan asked you to do what?

A To go to oﬁe of his friend’s house.

Q How did he know it was time to go to & friend’s houee?
MR. BRUNER: Objection.

A I am not sure.
MR. BRUNER: Withdrawn.
THE COURT: Okay.

Q Did he have any kind of device with him that would

indicate to contact anyone?

A He had a beeper.

Q And so what happened then?

A We went to Ron’s house.

Q Where was that?

A On Middle Avenue.

o By anything, do you recall?

A Mr. Hero.

Q Was it a house or apartment?

A It is an apartment.

Q What happened when you went there?
A We went upstairs and we were partying for a little
while.

Q What does that mean?

A We were smoking crack.
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Who was?
Me, Ron, Stan and Ron"e roommate.
Do you know his name?
No, I don’t.

What haprened then, sir?

o0 P O P O

We.stayed there for a little while and somehow the
conversation got brought up, we went back to my aunt’s
house.

Q And what time would this be that you left for your
aunt s again?

A Aprroximately ten maybe.

Q Then what happened?

A We went back there, partied some more and shot some
pool mnd Stan got enother message Or & Page.

Then what happened?

He asked to borrow the car.

And what did you say?

At first I told him né.

Then what happened?

> O O » O » O

He continuslly sesked me to uee the car and I
eventually let him.

And did he leave?

Yeg, he did.

Did he leave aslone?

> O r 9O

No, Ron went with him.
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What time would this have been?

Around midnight.

So, at approximately midnight Stanley Jalowiec left
aunt s house with Ron Lally?

Yes.

When was the next time you saw anybody concerned with
event?

Sometime esrly in the morning, esrly &a.m.

How much later would that be?

Maybe four or five hours.

So,.you sre tamlking four or five in the morning?
Yes.

And who did you see?

Stan and Raymond.

The Defendant in this case?

Yes, sir.

And where did you see them at?

They came to my aunt s house where I was staying.
And why did they come there, if you know?

They had her car.

They were returning it?

Yes.

Did vou see the car?

Yes, sir.

What condition was the car?
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It was frozen.
Do vou know why 1t wae frozen?

They washed it.

A
Q
A
Q What was the weather like?
A Cold.
Q You are talking what kind of cold?
A Real cold, like cold that vou wouldn’t forget. I
mean, it was.freezing.

MR. ROSENBAUM: I have no other
questions of this witness, your Hoﬁor.

THE COURT: Mr. Bruner?

CROSS—EXAMINATION_OF BRIAN HOWINGTON

BY MR. BRUNER:

Q Mr. Howington, did you mske & stemtement to the police?
A Excuse me?
Q Did you make a statement to the police?
A Yes.
MR. BRUNER: : Your Honor, I would
ask for it.

MR. ROSENBAUM: We mre getting it,
your Honor.

THE COURT: Gentlemen, same
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situation?
MR. BRUNER: Yes.
THE COURT: Ladies and

gentlemen, just relax here.

MR. BRUNER: ) It is lengthy, your
Honor.

THE COURT: : . Ladies and
gentlemen, let s do this. Let s send you to the
jury room so you can relex s little more. Thie
ie a lengthy statement and again the admonitions
that I have given vou hold at this point. As soon
as we get the work that needs to be aone completed
with the statement, we will call you back.

(Whereupon, the jury wase excueed for a short
recess. )

(Whereupon, the following rroceedings
occurred in the Court s chambers with the Defendant and
counsel present.)

THE COURT: Yes, I have read
through the statement and offhend I cen eay there
is m lot more than what Qas examined upon.

At this point on the portion that was
examined upon, it is about 90% accurate. There
is -—- I don"t know if you want to call it

inconsistencies, but there is a hazy area around
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—— as far as the time as to when he came back and
slso & little bit different., I think, a8 to when
and I can only say that it was -- 1 think at this
point it was Lally ae to when he cameé into the
picture it ie not quite -- I think not quite the
same, but they end up the same and there you &are,
Harvey.
MR. BRUNER: Thank you, your
Honor.
(Whereupon, Mr. Bruner examined the statement
of the aforementioned witness.)
(Wheréupon, the jury wae returned to the
courtroom and the following proceedings occurred.)
THE COURT: We Aare now ready
to proceed with the cross-examination of this
witness.

Mr. Bruner, you may continue.

MR. BRUNER: Thank you, your
éonor.
BY MR. BROUNER:
Q Mr. Howington, your aunt is Corrine Fike?
A Yes.
Q You live with her st timeg?
A I used to.
Q Used to?
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A Yes.
Q And st the time when you wefe living with her, ehe
owned & Chryeler LeBaron?
Yee.
What color was that?
Blue.
It was a blue color?
Yee.

What color top?

Black top?
Dark blue, black.
It wasn"t gold or two tone?

No.

O r» © » £ P H T H > O P

Now, I think you testified sbout the night 1in
question that Stanley Jalowiec came to your. aunt’'s
house?

A Yes.

Q And you were there?

a Yee.

a Wae your aunt there?

A I am not sure. I don’t know.

Q And it wasn’t unusual for Stan to come to.your
aunt “s houee? |

A No.
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He was friends with her?
Yee.
How old is your aunt, by the way?
About 36.

And Sten came in and spparently the two of you went

to bars after that?

OH » D O O H O H P OHOH > O P>

Correct.

About eight o clock at night?
Yee.

Did you have some drinks at the bars?
Yee.

And how many drinks did you have?
Four or five maybe.

What were you drinking?

Beer.

Stan have some beers, too?

Yae.

You didn’t, at the bare, pick up & man by the name

of Ron Lally, correct?

Q

No.
After that you were driving your sunt’e car?
Yes.

You hed s number of beers, vou were driving your

aunt ‘& car and you went with Stan to get Ron Lally, is

that correct?
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Yes.

To get B person?

Yes.

You didn 't know who that person was?

No.

And he was picked up somewhere, I think you said?
Hie homef

At hie home?

Ron"e home.

And then you all went over to your munt’s house? °
~Cofreot.

And this wae sbout what time?

Around ten.

And Mr. Jalowiec didn’t dreg Ron into the car, did he?
No.

And Ron came willingly?

Yes.

And went bhack to your aunt’s house?

Yes.

And I think you ssld that before you went to your

sunt ‘s house you partied, right?

A

2
A
Q

While we were at Ron’s house.
Okay. So that meane that you did, correct?
Yee.

And Ron, correct?
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Yes.
And Stan.
Were you partaking or partying with cocaine?
Yes.
Is that crack cocaine?
Yes.
You had some, right?
Yes. |
And Stan and an?
Yes.
Okay. How long were you &t Ron'e house rpartying?
An hour, maybe two.
An hour or maybe two?
Yes.

In addition to the crack cocaine, did yvou have any

other drugs?

D » O » O r O »

No, eir.

Just crack cocaine?

Yes.

Did you heve any alechol, other alcohol?
Just what we had at the bar.

Okay. And then you drove back to your aunt "e houee?

. Yes.

After drinking snd having crack coceine, you drove

back to your aunt & house?
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Yes. And you got to your aunt’ s house safely?
Yee. |
And you parﬁied some more, right?
Yes.
You and Ron Lally and Stan Jalowiec?
Yes.
And Ray Smith wae not anywhere around?
No, sir.
You knew who he wae at that time?
Yes, sir.
And how long were you partying st your sunt’e house?
Another hour, maybe two.
Another hour, maybe two?
Yeg, sir.

Let s figure this out. You left sbout eight o clock

to go to the bar, right, with Stan?

A

Q

Yes.

Before you get Ron Lally, correct, and you are at the

bar a couple hours maybe?

O » O O Pr

Maybe.

So maybe it is ten, 10:30 you get to Ron’s house?
Yes, sir.

10:30, eleven o’clock, ie that right?

Sounds about right.

And then an hour there of partying and then you g0
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back to yvour aunt’s house?

A
Q

aunt”

A
Q
A
Q

Yes, eir.

So it ie about midnight when you get back to your
8 héuse?

Around eleven, 11:30 maybe.

More partying?

Right.

You hed enough partying so that vou weren’t really

thinking aquite clearly, right?

A

Q

does

eaid

O » O » O r O o O >

I would say that, yes.

Crack cocaine doesn’t make you think tremendously,
it?

No.

Now, when you leave, or when Stan lemves, I think you
Stan and Mr. Lally left?

Correct.

You didn’t know who he was?

No.

Did you ever learn his name that night?

Not resally, no, I never remembered.

When did you lesrn hie neme, by the way?

When I wae queetioned by the police.

In "85 when you mede that etatement?

Correct.

That is the firet time you learned hie name?
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A Well, I was told when I met him, but I didn't
remember 1it.
Okay. So he left with Stan, right?
Correct.
And he left willingly, correct?

Correct.

2 » H » O

There was no one dragging him out of the houee &t
gunpoint?

A Correct.

Q Stan didn’t grab him by the neck and drag him out

of the house?

No, sir.

And etick him in a car?

No, sir.

And you have no idea where they went after that,
correct?

A No, sir.

Q As = matter of fact, until the car was brought back
and you testified to it, you had no idea where Stan and

Ron had been, correct?

A No, sir.

Q And there was no discussion before Stan left about

any harm coming to Ron Lally?

A No, sir.

Q And no discussion about any harm coming to him even
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when they came back?

A No, eir.

MR. BRUNER: I have nothing
. further.
THE COQURT: : Mr. Roegenbsum?

REDIRECT EXAMINATION QF'BRIAN HOWINGTON

BY MR. ROSENBAUM:
Q Sir, is cocaine a stimulant?
MR. BRUNER: Objeétion.
Is he an expert?
MR. ROSENBAUM: I think he has
some particular knowledge that most people
don’t have.
THE COURT: I don"t know that
he ie an expert. I think thie. Let me say this.
If vou know, sir, if you know —- &nd I am very
gerious when I say that —- you may answer it.
If you don’t, you don’t.
A Yes.
Q So when you uee it, doee it make you less aware of what
ig going on around you, llke alcohol, or mske you more
aware?

A I believe it makes me more aware.
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MR. ROSENBAUM: I have no other
auestions.
THE COURT: Mr. Bruner?

RECROSS-EXAMINATION OF BRIAN HOWINGTON

BY MR. BRUNER:

Q

So it makees you think clesrly, is that your testimony,

that draok coceline makes you think clearly?

A

Is that right?

I didn"t say clearly. I said it mekes me think more

snd it mekes me pay sttention more.

a

Pay attention to the things, that the druge enhance

vour attention to, right?

A

Yes.
MR. BRUNER: Nothing further.
MR. ROSENBAUM: | Nothing further.
THE COURT: You may step down.

(Witness excused.)
ok K
THE COURT: Ladies and
gentlemen, it is & quarter to four, counsel
having advieed the Court that the next witness
would go beyond four o clock, we have crdered

a shuttle for you. Hopefully it will be here
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shortly. We will take our evening recess at
this point.

| The admonitions that I have given you in |
the past about discussing this at home when you
go home certainly will &pply. I em sure they
are going to be asking you what happened and
you tell them that you have a Judge that will
not let you talk sbout it. There le a reason
for that, you know.

You have gotten the opening statements,
you ere starting to get the evidence. You have
not received all of the evidence, you have only
received one side. You will recelve the other
eide and then the closing arguments and
instructions.

It is not fair to start your deliberations
until you receive everything that you need to
have in order to start your discussions and with
that, do not read anything sbout it at this point
and we will recese and reconvene tomorrow morning.
If you will try to be here by B:15, we will try to
get estarted by B:30.

(Whereupon, the triasl in the sbove-entitled

matter was mdjourned to reconvene on Friday, the lst

day of December, 18385, at B:30 a.m.)
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MORNING SESSION, FRIDAY, DECEMBER 1, 1895

(Whereupon, the jury was returned to the

courtroom and the following proceedings occurred.)

THE COURT: Good morning, ladies
and gentlemen. I hope that you all had & rleasant
evening and & good night’s sleep.

As you recall when we sdjourned lest night we
were still in the State’e case.

Mr. Rosenbsum, you may ca&ll your next

wiltness.
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Thereupon, the State of Ohio, in order
to further maintain the iesues on ite part to be
maintained, called TERRY HOPKINS as & witness-and,
after being first duly sworn, was examined and
testified as follows:

DIRECT EXAMINATION OF TERRY HOPKINS

BY MR. ROSENBAUM:

Q Will you state your name, please, sir?

A Terry Hopkins.

Q Will you spell the first and last name for the

Reporter, please?

A T-E-R-R-Y; H-0O-P-K-I-N-8.

Q Are you employed at this time, sir?

A Yes.

Q Will you tell the Court and jury what you do?

A I am a -- lay carpet.

Q How long have yvou done that for?

A About three weeks.

Q Do you have a criminal record, sir?

A Yee, I do.

Q Will yvou tell the Court and jury whaf it ie, prlenee?
A Attempted mggravated burglary, attempted felonious
sssault.

Q You served any time for that?

A Yes, I did.
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Q Do you know the Defendant in this case who is seated
immediately below my right hand? (Indicating)
Yes, I do.
How is it that you know him, sir?
Through his eon.
What 1s his nmame?
Raymond.
Do you know the last name?
Smith.
What is his son s name that you know?
Danny.
wa ie it that you know Danny Smith?
Went to school with him, used to see hi& out.

Do vou heve mny other relstionship with him?

> 0 » O P H O H P O OH P O >

He became & friend after awhile, but that is how I
knew him, from school and.stuff. We wae friends.

Q 5¢ vou have known Danny for how long then?

A Five or six years probsbly.

Q Did you know a person by the name of Ron Lally?

A No, I didn’t.

Q Now, do you remember & night in January of "84 where
you were downtown Elyriae at some bars with the Defendant
and eome other people?

A Yes.

Q Do you recall what the date was?
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A No, I don't.

Q S0 it wae in January?

A Yes.

Q Can you tell the Court and jury of what year?

A Ninety—foﬁr.. I think it was "94.

Q And will you describe the events of that evening
that pertain to the Defendanf and his son, Danny?

A We went out one night and we were all out about
drinking —-

O » £ » H »r H O w» H r O > OCE » L
o
ct

Who would "we'" be?

Me, Denny, Tammy, my sister Sharon, I think it wase

Was anybody there with Danny?

Yes, Tammy. _

And did you have & girlfriend there?
Yeah.

And her name wae?

Misty.

And your sister?

Sh&roﬁ.

Wes there?

Right.

What bar were you drinking at?
Razzle s. a lot of them, but mostly at Razzle’s.

Do vou know & person by the name of Stan Jalowiec?
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Yes.

How do you know him?

Through Danny.

Did you see Stanley that night?

No.

o » 0 o»r O >

After you were drinking, what, if anything, did you
do and with whom?
A After that we went to Mom s Open Kitchen, ate

breakfast, me, Tammy, Danny, my sister and Misty and

from there —-

Q Did the Defendant go?

A No, he didn't.

Q Then what happened?

A We went home -— I went to my sister s spartment and
then from there I went to Danny s because at the time I

was staying at Danny s apartment.

Q What time would this be?

A It was pretty late.or early, whatever you want to call
that, about, I would say about three in the morning, 3:30

in the morning.

Q Danny was there?
A Yes.
Q Would vou deecribe hie condition, how he spresred, to

the Court and jury?

MR. BRUNER: Objection.
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THE COURT:
A He was nervous, bothered.
with him.
Q Did he reply?
A Yeah.
Q@ What dia Danny eay?

THE COURT:

THE WITNEGS:

MR. BRUNER:
THE COURT:

I asked

was present, who was there?

THE WITNESS:

THE COURT:

slone?

THE WITNESS:

THE COURT:

MR. ROSENBAUM:

please?

THE COURT:

requeet again ass before.

Correct, Mr.

scenario.

MR. ROSENBAUM:

hearcsay exception,

THE COURT:

Rosenbaum,

165
Did you observe him?
Yeg, I did.

Overruled.

him what was wrong

Objection.

At this point who

Me and Danny.

Just the two of you
Right.
Sustained.

Could we aprroach,

It is the same

setting ur the samne

‘T sm getting vr &

absolutely different.

Yes, approach,
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please.

(Whereupon, the following proceedings

occurred at the bench out of the hearing of the'jury.)-

MR. ROSENBAUM: The exception I
would tender to the Court is that this is a
statement against penal 1htérest.

MR. BRUNER: _ As to my client?

MR. ROSENBAUM: That would be —— |
well, it would be 803.1 and I believe 804.3
applies, but I would have to bring Damny in to
plead the Fifth first for that and I suppose
remotely 802 would apply &also; 803.3 explains
why he feels how he does.

THE COURT: Harvey?

MR. BRUNER: Your Honor, may I
say that there comes a point in time when things
have to relate to Ray Smith.

MR. ROSENBAUM: This is absolutely
going to relate to him. |

MR. BRUNER: . I know what you did.
with regard to the previous witness. At this
point in time Ray is not present. He doeen’t
know where he is. Danny ie making a statement.
It does not relaste to Ray Smith.

All prejudicial to allow this hearsay
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statement.

MR. ROSENBAUM: The statement doee
relate to Ray: He is going to say they did it.

MR. BRUNER: ' Then you are
interpreting Danny & statement to Ray and it
becomes his triasl, not Ray’s.

MR. ROSENBAUM: He said it didn’%
relate to his testimony., it does.

MR. BRUNER: Your Honor, if you
are taking Danny’s admission and prejudicing the
jury with regard to that statement, I think there
comes a time when hearsay is out when it doesn’t
relate to my client.

THE COURT: Give me & chance to
look at this and I will make a ruling in a second.

The objection is overruled.

(Whereupon, the following proceédings

occurred back in the hearing of the Jjury.)

THE COURT: You will have your
exceptiones, Mr. Bruner.

Mr. Rosenbaum, you may continue.

BY MR. ROSENBAUM:

Q So you were inguiring of Danny why he wae in what
condition?
A What wae wrong with him, why was he -- he said he
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with you sbout doing what they 4did?

place as best you can recall.

168'
sick.
What did he say?
He said that they did it, meaning they killed --
| MR. BRUNER: ijection, your
Honor, and ask that that be stricken and the
jury be. instructed to disregard that.
Did you inguire what he meant by that?
MR. BRUNER: Your Honor, I
would asgk that the jury be instructed on that.
THE COURT: At this point,
ladiee snd gentlemen, you will disregard
sanything other than what thg statement>waa,
"They did it.” |
Did you megk him what he meant by that?
Yeah.
And what was his response?
MR. BRUNER: Objection.
THE COURT: ~ Overruled.
He juet kind of looked at me like, you know —--—

Now, had Danny ever had eny previcue discueselone

Yes.
Will vou detail them for the Court and jury, rlesee?

First of all, tell us when these discussions took
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Well, it was awhile ago at a bar I seen him.
Wee it before thie night you are talking about?
- Yeah, it was before this.

How much before, if you can say?

o0 > O >

A few months. I told him if he needed something
taken care of to let me know, if he had to beat. somebody
up, you know.

Q Why did vou say that?

A He was having some trouble collecting some money Or

something and I was just bragging and talking.

Q So you offered your services to him to beat someone
up?
A Yeah, if he needed me to collect the money is what I

esid snd snyway, he come to me later, after that, and he
aeked if I would teke care of this thing for him, thie
problem.

Q What does that mean?

A Killing somebody.
MR. BRUNER: Objection, your
Honor.
THE COURT: ' Well, wait =

minute at this stage.
Thet objection is sustained.
Let s build a little more background.

Q Tell me what exactly did Danny say to you when he came
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to you?

MR. BRUNER: Objection.

TﬁE COURT: Overruled.

MR. BRUNER: Your Honor, there
is no time frame or nothing.

THE COURT: ‘ Okay. I was under
the impression that it was several months before
the incident at the ber, correct?

THE WITNESS: Yes.

Q And what exactly did Danny say, as best you can recall
it?

A Just what I said.

Q And what was that?

A To kill somebody.

Q And what was your response?

A I didn "t want no part of nothing like that.

Q Did Danny ask anything elese of you on that subject?

A No. After that he pretty much ieft it alone.

Q Did he.ever inquire if you wouldn’t do it, if you

had eny other information that might help him?
Yee.
What was that?

If I knew anybody else to do it.

o r» O >

After that night when Denny ssid to you, "They did

it," you knew what happened?
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I graﬁbed my chest and I left.

And where did you g07?

I went to my sister’s apartment.

Did you ever return back to Danny’s apartment then?
Yes.

When?

The next morning.

And what transpired then, who wae there?

Michasel, Raymond, Stanley and Danny.

And did they have any conversation in your presence

sbout what they had done the night before?

A Yes.
Q What did they say?
MR. BRUNER: Objection &e to
"they."
| Who is “they™?

Q Who epecifically wae in this conversation?

Let me ask you this.

What did Stanley say, if anything, about the night
before? |
A That they had killed the guy. -
Q Did they say how?
A Yesh.
Q What did they say?
A They said that they --—
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MR. BRUNER: Objection.
THE COURT: Again, "they,”
who is "they"?

You are talking to Stanley?

Q Who wee in this conversation?
Is this between you and one person?
A We were all in the same room.
Q Who wae sll of vou people?
A Stan, Raymond, Danny, me, Tammy was in the back
bedroom.
Q Deecribe the conversation se to who saild what as

best you can?

A

Stan said that they had done it. BSee, I can’t

remember who said what exactly. I am going with the

whole conversation that went on between us.

Q
A

I can"t say specifically who said what.
What happened?

They said that they had shot the victim and they

had run him over with a car and stepped on him and

gtabbed him with something or something like thst.

Q
A

Q

In what tone were they relating this?
Like they were bragging sbout it.

Did they eay anyone else was there, or who did’

they indicate was there —-

MR. BRUNER: Objection.
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(Continuing) -- when this was done?

MR. BRINER: Objeotion.

Did they indicate whether anybody else was there?

Yes or no.

No.

They did say something about Mike?
Yes.

What did they say mbout Mike?

They said he was ——

MR. BRUNER: Objection.

Who is “they"?
Five people we are talking about.

THE COURT: Under the

173

circumetancee I think they are relating back
the same incident and the same people that
were there were Danny, Raymond, Stan and your
sister and yourself, the five of youf is that
correct?

THE WITNESS: At the time of

the incident when it happened?

THE COURT: 4 ‘No. This
conversation -- was your sister there?

THE WITNESS: No.

THE COURT: I thought she was

in the back?
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1 THE WITNESS: No, I said Tammy,
2 that is Dannﬁ’s girlfriend.
3 THE COURT: A1l right. Proceed.
4 Q What in this same conversation did they indicate about
5 Mike?
é A That he waé panicking..
7 Q Did they say where he was at the time that this guy
8 died?
9 MR. BRUNER: _ Obdection.
10 A I think they said ﬁe was in the car.
11 Q And that he was panicking?
12 A Uh-huh. 4
13 Q Did Danny ever admit to you that he diséussed with
i4 other people trying to get them to do this for him?
15 MR. BRUNER: - Objection.
16 THE COURT: You can answer
17 that yes or no.
18 A Yes.
19 Q Would you tell what Denny said to the Court and jury,
20 plessge?
21 MR. BRUNER: Objection.
22 THE COURT: Qverruled.
23 A As far ams what, you measn --
24 Q Who did he speak to and did he offer aﬁything to
25 accomplish this goal?
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A He offered to pay for somebody, to buy somebody a car
1f they would do it. He meked me if I knew eomebody &nd
he said he offered to buy this person a ¢ar because he
knew that I knew he wanted a car.
Was there a specific person in mind here?
Yes.
Who was that?
Carl Hartman.
Was there a specific car in mind?
Yes.
What was 1it?

Red BMW.

o r O »r OH r O »r O

So, Danny told you he would buy Carl a red BMW if he
killed thie person?

Yes.

Did you know who this person was?

Yee, I know him.

Who wae the person?

He was a close friend.

I em talking sbout Carl Hartmen?

Yes.

5 »» O » O »r O >

Now, when you say that Danny wanted you to kill
gomeone, did he ever tell you who he wanted killed?
A No.

Q Did you know what this person had done that he wanted
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killed?
A Yes.

Q What was that?

MR. BRUNER: Objection.

THE COURT: _ How do you know?
THE WITNESS: He told me.

MR. BRUNER: Objection.

THE COURT: Under thoee

" circumstances, it will be sustained.
MR. ROSENBAUM: Could we approach?
THE CQURT: All right, come on
up.
(Whereupon, the following proceedinge
occurred at the bench out of the hearing of the Jjury.)
MR. ROSENBAUM: " It would be the
State s position that these are not hearsay
becéuae these statemente are made in furthersnce
of the conspiracy and under B801(D)(2) he lists
attempts to get people to carry out the
conspiracy and they are not hearsay.
MR._BRUNER: : Your Honor, sgain
this is Raymond s trial, not Danny’s trial.
Thie ie Danny’ s trisl so far.
I think he should have tried him first.

At any rate, with 8ll due respect, I think there

Jalowiec Records Discovery
Lorain County Prosecutor's Files

Box 4 of 5
Page 417



o

N

o W 1 O ;s W

10
11
12
13
14
15

16

17

18

19

177

comes a time when hearsay has to be kept out.

THE COURT:

At thie roint we

have gone as far as we can go.

MR. ROSENBAUM:

This is different.

Danny s efforts for him to recite people are not

hearsay. Statements made by members of the

conepiracy, are not hearsay.:

He keeps saying

this is hesrsay. This is not hearesy by

definition.
THE COURT:
shesad, Harvey.

MR. BRUNER:

All right. Go

Your Honor, it le

an out—-of-court statement that he is trying to

‘ghow the truth.

MR. ROSENBAUM:
by definition; 801(D)(2)(e).

THE COURT:

It is not hearsay

A statement by a

co-conspirator of & party during the course and

in furtherance of the conspiracy upon independéﬁt

rroof of the conepiracy.
MR. ROSENBAUM:
established the conspiracy.
MR. BROUNER:
MR. ROSENBAUM:

§a3ays ——

T think we

I understand proof.

State versus Martin
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MR. BRUNER: He has shown proof
of Danny s consplracy. |
THE COURT: The Court will
retraét that and overrule the objection.
(Whereupon, the following proceedings
occurred back in the hearing of the jury.)
Q My question was, did Danny ever tell you why he was
trying to get thie pereon killed?
A Yes.
Q And why was that, sir?
MR. BRUNER: Objection again.
THE COURT: Overruled.
You may answer. =
A He said because he had informed the rolice of his
doinge.
Q Now, do you know a person by the name of Queen Bee?
Yee.
And do you know her real name?
That is all 1 know.her by.
Doee she have a car?
Yes.
What kind of car?

Blue LeBaron convertible.

0 » 8 O O O »

Did you ever see anyone in that car on the night that

Danny was upset and made the admission to you?
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Yes, I did.
Wae it before the admiesion?
Yes.
Who was in possession of the car that you saw?
Raymond, Stan and Mike.
I have no.other

MR. ROSENBAUM:

questions, your Honor.

THE COURT: Do we have &
statement?
MR. BRONER: Yes, that is the

firet thing I am going to ask for, your Honor.

THE COURT: I figured you
would.

Ladiee and gentlemen., ae the etatenent ie
rather lengthy, the Court has to review it at
this point. Rather than keep you sitting here,

I will return you to the Jjury room and as soon
as the Court is finieghed doing what 1t has to
do, you will again be brought back in. |

The msdmonitione that I have given you
regarding discuseing this caee amongst yourselves
or letting anyone discuee it with you etill hold
at this point and ae soon ae Ms. Skinner gets
into the room I will return you to the Jury room.

(Whereupon, the jury was excused for a short
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recess. )

(Whereupon, the following proceedinge
occurred in the Judge s chambers with the Defendant
and counsel present.) _

THE COURT: ' Gentlemen, I have
read through the statements. I have read the
first statement that took place on January 4th,
‘95, even more thoroughly than I did the other
two.

There are some inconsistencies. They sll
end up in the same position that was testified
to. The other stetemente had & lot more
information than what was testifiea to at
this point and Mr. Bruner, there you &are.

ﬁR. BRUNER: "~ Thank you, your
Honor.

THE COURT: The
inconsistenciee that I eee do not seem to be
totally and completely significant. It might
be identification of pecple who may have been
there, this type of thing, so take your time
and look at 1it.

(Whereupon, Mr. Bruner examined the

statement of Terry Hopkins.) |

THE COURT: How about as far
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as the inconsistencies are concerned, Mr. Bruner?

MR. BRUNER: Yes, your Honor.

The statement has many additional statements
than to what Mr. Hopkins testified, but the main
inconeistency, Mr. Hopkins testified that he saw
Ray, Mike and Stanley Jalowiec in that. LeBaron
that evening.

In his statement he esayse on PAAE 18, on hie
initisl statement, or I am 8OrrYy, the last
statement, the one on January 6th I believe it
ie, he didn’t see Kay in the car, his sister did.

He was mcroee the street. He didn’t eee
anyone in the car and what he knows about it, he
knows from hie eister Sharon.

In sddition to that, in another phone
conversation on page 7, I think of hie first or
second phone conversation, he indicates Sharon
gayes who was in tﬁe car, not him.

That is a clear inconsistency to his
testimony.

In addition to that he testified under oath
that Carl Hartman was offered a red BMW by Danny.
In the statement, on pege 9, the queetion by
Detective Leiby was, "Didn’t Danny offer him a

red BMW?"
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And to that statement he said, "I don’t know
what he offered him.”

ThatAis a clear inconsistency.

As to everything else, there is a bunch of
sdditional questions that I will get into, but
specifically, as to the statement, that i whet
I want to ask him sbout.’

THE COURT: Mr. Roeenbaum?

MR. ROSENBAUM: Just those two
things. The one is inconsistent. It would
depend on the timing of the other, but I concede
he should be permitted to aek, but I assume we
are not éoing-to have, like we have tried to
do before, create inconsistencies?

‘THE COURT: "I don’t think we
will at this point.

MR. BRUNER: ‘No, I would like
to show him that statement ae to his etatement
as to his sister s view of the car anyway.

THE COURT: And again, when
you get to that question I think, Mr. Leiby, if
you cen look up that ares or whatever it is.

MR. BRUNER: Page 18 and 9 of
one of the rhone convereations and aleo o the

red BMW, that is page 9. Page 1B is as to his
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sister and then page —-—
THE COURT: ' - That aprpears twice?
MR. BRUNER: Page 7 on one of
the phone conversations.
THE COURT: Okay.
Ready to bring them back in?
MR. BRUNER: ' - Yes.
(Whereupon; the Jury wae returned to the
courtroom and the following proceedings occurred. )
THE COURT: Ladies and
gentlemen, the Court will report to you that the
necessary housework thaet had to be done hae been
done and we are now ready to proceed with the
cross-exemination of thie witnees, Mr. Bruner,
at this point.
Deputy, the rule ieg still to be enforced.
THE DEPUTY: Yes, your, Honor.
MR. ‘BRUNER: Thank you, your

Honor.

CROSS—-EXAMINATION OF TERRY - HOPKINS

BY MR. BRUNER:

Q

Mr. Hopkins, you are & convicted felon, correct?
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Yes.

And I think you are convicted of sggravebed --

attempted aggravated burglary?

A Yes.

Q And attempted felonious mssault?

A Yes.

Q That was for beating up your girlfriend, right?

A No.

Q Okay. How long were you in prieon as = result of
that?

A Nine months.

Q What was your originel sentence?

A Five to fifteen years.

Q Five to fifteen years and you were in prison nine
months?

A Yes, sir.

Q How did you get out of prison?

A Shock probation.

Q Did Detective Leiby of the Elyria Police Department
telk to Judge Glaves about your cooperation here to get
out?

A Yes.

Q S0 you got out on shock probation after nine monthe
se B result of your testimony in thie case, correct?

A Yes.

Jalowiec Records Discovery
Lorain County Prosecutor's Files

Box 4 of 5
Page 425




o
s

SN ]

@ @ N O AN

10
11
12
13
14

15

Q

185

Until you were approached as far as you knew you were

going to do five to fifteen years in rprison, correct?

A
Q

Yes.

By the way, when were you eligible for parole whén you

initislly went?

o oo or O r o >

it®?

r 0 o » O >

July of “98.

When did you get out of prison?
Two monthe asgo, September Z3rd.
September of "95%7

Yes, sir.

Three yesrs esrlier, right?
Uh-huh.

It is important for you to get out of prison, wasn't

Yep.

Now, on the night that you talked about here, you
to Raffle’s, correct? '
Razzle s.

I am sorry, Razzle s, Raffle’s is in Cleveland.
You went there to drink, correct?

Yes.

And you were drinking with who?

Danny, Sheron, Misty, myeelf and Tammy.

Danny, Sharon, Misty, vourself and Tammy?

- Yes.
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That is it?
Yes.
No one else was there?

No. I mean there was other people there, not just

What time did you get there?

About 8:30, nine o’clock I would guess.
What time did you leave the bar?

We closed it.

You closed it.

I don "t presume you were eitting there talking, you
drinking?

We left at 2:30 in the morning.

You were drinking, right?

Yes.

What do you drink, Mr. Hopkins?

Beer.

Only beer?

Ligquor, too.

Liguor, too?

Uh-huh.

What were you drinking that night?

Beer and liguor.
Beer and ligquor?

Yes, sir.
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Okay. From 8:30 to ten o clock, how many beers did

you have?

A I don"t remember.

Q Three, four?

A i don’t remember.

Q How many did you have by two o clock that.night, five, .

eix, ten?

A Quite s few,

Q Quite a few, right?

A Yes.

2] That can mesn & lot of thinge to a lot of peorle,

right? |
Quite a few can be to you ten, to me four?

A Yee.

@ How many is quite a few?

A More than ten.

Q More than ten. Okay. So you had more than ten beers.
How many glasses of ligquor did you have?
What kind of liguor do you drink?

A Any kind. I don"t remember how many.

Q You don’t remember how many?

A No.

Q Do you drink Scotch?

A No.

Q Do you drink bourbon?
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A Whatever.
Q Whigkey?
A Whatever.
Q Okay. So you don’t remember whatever you were drinking

that night, is that right?

A  'No, that was two years ago.

Q Okay. But it would be fair to say, Mr. Hopkins, that
vou had s number of drinks, too, liguor I em talking about?
A No.

Q You didn"t?

Yoﬁ testified initislly you hed beer snd liguor.

But not a substantial amount.

Not a substantial amount?

I had a couple maybe.

Maybe four?

No, a couple.

A couple, that is two, three?

oo o O o O >

About two, probably as far as I could remember. That
was & long time ago, like I said.

Q It ie hard to remember what day of the week you were

drinking, right?

A Yesh.

Q So you left thie bar snd you cloeed it at about 2:30

at night, right?

A Yes.
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Are you driving?
No.
You are not driving?
No.
Who is driving?
My girlfriend.

So you are with the same people you testified to?

roHO O D O O r L

No, after the bar we went to Mom s Open Kitchen and
ate breakfast.

Q Were you with the same people when you left from
Razzle & and went to Mom ™ s%

Yes.

Did you drive from Razzle’s to Mom 8?7

No, it is acroes the street.

You walked?

Yes.

Who did you walk with?

Danny, Tammy, Mlisty and Sharon.

Wae it cold outside?

Yes.

How cold was it?

I don"t remember.

You don’t remember how cold it was?

No, but it was cold.

O » O HOH O O HOH O H PP O Fr H O r O >

Very cold or kind of cold?
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A It was cold.

Q And you walked there and you are Bufe that you went

there'with Sharon, is that correct?
A Yes.
Q And you were sitting there with Sharon, is that

right, at Mom™s?

A - Yes.

Q Who were you eitting with at Mom s?

A You just said Sharon.

Q You were with & number of peorle, who else?

A Sten -- not Stan, Danny, Tammy, Misty and me and

my sister.

Q Not Pops, Ray Smith?

A No.

Q And he wasn’t at Rézzle’s?

A I didn"t see him.

Q You didn"t eee him in or &t Mom s, correct?

A No, I didn’t.

Q Sharon waen’t sitting aslone at a table by herself
right?

A No.

Q She wouldn't do that?

A No.

Q Okay. And you were not discussing during that night

up until that time a guy by the name of Ron Lally with
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Danny at that time, correct?

A
Q

good
A
Q
A

Q

I never knew who Ron Lally wee.

Danny didn’t appear to be nervous, excited?

He was drinking and laughing end eating and having &
time with the rest of you?

He waesn’'t eating.

Was he drinking?

Yesh.

By the way, in addition to the drinking, did you have

enything else?

O > O > OH O» O P O »» HOH P> O P»

Did you have any marijuana?

No.

You partook in marijuana, correct, at that time?
I said no.

That night you did not?

" No.

How sbout cocaine?

No, I did not.

You didn’t have mny cocaine?
No. |

How sbout your sister?

No.

Or anybody in your party?
No.

Sc up until that time, at what time did you g0
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to Mom’s, three o’clock in the morning maybe?
A About 25 to three, the bar closed and we went.
Q The bar closes at 2:30, right?
A Yes.
Q So, at 2:30 you walk over to Mom’s, you are there
about 20 to three, so far you have not seen Ray Smith,
correct?
A I had seen Ray Smith earlier in the cear with Stan
and Mike.
Q You saw Ray Smith earlier parked in & car with Stan

and Mike?

A Right.

Q Was there a fourth person in the car?

A I didn"t see & fourth person, no.

Q Where wae that car?

A In the alley between Mom s and I think.it is a music

store or something over there.
Q When would you have seen it esrlier?
A You can look out the window of Razzle’s. You can see
it right out of the window.
MR. BRUNER: Let me have the
statement for a moment.
Can I have the statement, your Honor?
THE COURT: Yes..

MR. BRUNER: Thank you.
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Q Now, there came a time before you testified here
today —— do you need water or something like that?

A No, I am okay.

Q There came a time when you made a statement to

Detective Leiby about this case, right?

A
Q

Do you remember that?
Yes.

Do yvou remember giving him s statement ahout whet

vou eaw that night?

A Yes.

Q Okay. And you told him the truth then, ie that
correct? -

A Yes.

Q You are telling theee ladiee and gentlemen —-

A I talked to Detective Leiby two times. At one time

I did not know anything.

Q Would that statement have taken place on, I believe,
January 6th —- aométime in.January, “g5, is that correct?
A Yes.

Q You went to the police station?

A Yée.

Q You made a taped statement?

A Yes.

Q And you were telling him the truth about everything
then, right?
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From what I remémbered.

A

0} From what you remembered?

A Yeah.

Q Do you remember telling Detective Leiby -- he asked

you, "You were able to see Raymond Smith in the car and
Stan Jalowiec," and your answer was, "1 am not able, my
sister --
And he eaid, "0Oh, your eister Sharon,” &nd your
snewer wee, I wag acrose the street outside of Razzle 's.”
He said, "Okay, your eister Sharon was there end able
to see who wae in the car,"” and your answer was, "Right"?
You didn"t see who was in the car, did you?
I did.
But you forgot to tell him that, is that right?

I don"t know.

o 9 O >

Do you remember having a phone call with Detective
Leiby about the same thing?
A Yes.
Q I think that is page 7.

You had tﬁat thone csll with him st sbout the eame
ime in Januvary of 95, right?

I don 't know.

It ie December of "95 now?

Yes.

o r» O > o

You testified, or you told Detective Leiby when she
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pulled the car up that is when it was, Qhen she pulled
the car up, I think that is when ehe seen them, because
I specifically had asked her who was in the car.

I said, "Well, who was that? Sten and them,” and
she said, "Yeah, Stan and Pops and his brother, because
I guess his brother was trying to talk to my sister, or
whatever."”

Do you femember saying that?

A Yes.

Q You didn't tell him at that point you had seen who
wee in the car, you told him your sister seen 1it, correct?
A Yes.

Q Now you are éaying something different to the -ladies
end gentlemen of the jury?

A I seen Stan in the car and I asked her who else was
in the car.

Q You seen Stan in the car and asked.her whe else was
in the car?

A Yes, and when she told me —-—

Q 'She told you and that ie what you are telling the
ladies and gentlemen of the jury, what ehe told you?

A Yes.

Q Oksy. That ie not what you observed, it is what

ghe observed, correct?

A Yes.
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Q So ydu didn"t see somebody in the car, it was her
and you got that from her and that is what you told the
police?

I did see somebody in the car.

How far from that car were you?

About 20 yards, 2b yards.

Did you see Stan driving?

Yeah, he was driving.

Who was in the back?

Mike was in the back.

H O H O D o OH »

And ie there a large street light over the car, did

it illuminate the interior of the car?

A No.

Q Who was in the front?

A Raymond was in the front.

Q Raymond and as far as you know, no one is in the back?
A I seen three peoprle in the car. I seen Stan for sure

and my sister told me that Raymond and Mike were in the car .
and Mike is a big guy.
I seen Mike in the back.
Q Let s get this straight. You saw Stan in a car.
Is that what your testimony is pow?
A Yes.
Q You didn"t see Raymond, your sister told you Raymond

was there, right?
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A Yes.
Q 0f course, your view of sll thie took place after you
had all your drinks at Razzle "s?
A Yes, it did.
Q And yoﬁ were crystal clear about everything that was

going on, right?

A No, not exactly.

Q You were kind of messed up, right?

A Yeah.

Q Now, your testimony ie that you went -- then went to

Mom & Kitchen, right?

A Yes.

Q No discussion about anything happening to Ron Lally,
right?

A No.

Q As a matter of fact, I think your testimony was like

three or four monthe before Danny had acked yod to beat

him up, right?

A No.

Q Becruee you are good at that thing., beating peorle ur?
A No.

Q Well, excuse me. You went to prieon for attempted

felonious sesesult.
That ie trying to hurt somebody, right?

A Uh—-huh.
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Q Who was that somebody that you attempted to hurt?
A Jason Juetin.
Q Excuse me?
A Jason’Justin.
Q What did you do to him?
MR. ROSENBAUM: Objection.
THE COURT: Sustained.
Q He asked you to beat somebody up, you didn’t know

who that somebody was, right?

No, he didn’t. | |

Danny?

He didn’t ask me to beat nobody up.

He requested that you beat somebody up?.
No, he didn’t.

He talked sbout beating somebody up?

No, he didn’t.

O »r» O o oH O r O >

Okay. I thought you esaid you Qere kind of drﬁnk
and you kind of volunteered to help him? .

A ' That wae another time, thet was before then.

Q That is what I am talking sbout. I am talkiling
about three or four monthe before.

A I didn"t know what you were talking about.

Q Forgive me, it is my fault. Let’s talk about three

or four monthe before.

You said that he requested that you beat aomebody}up?
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He said he was having trouble collecting some money

and I told him 1f he needed helr collecting money, that

I would do it, help him.

Q Help’him?

A Yes. .

Q And you knew that that meant to beat somebody up?
A I guess.

Q Rey never ssked you to beat snybody up?

A No. |

Q He never asked you to kill anybody?

A No, he didn"t. |

Q He never asked you to take & witnese out for him,
did he?

A No.

Q You never had any conversation or discuesion with

Ray about any of that, did you?

A
Q

No.

Now, at that point — let s go back to that night.
You go to Mom’s, right?

Yes.

And your teetimony is that you are gitting with
eister Sharon and your girlfriend?

And Danny and Tammy.

And Danny and Tammy, right?

Yes.
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Q And yvou leave there, right?
A Yee.
Q And how do you get out of there, what car do you
drive?
I don"t drive. My girlfriend gives me a ride.
‘So she drove you out of there?
Yeah.
Had ehe been drinking?
Yes.
How about your sister, where does she go?
Shé left with Danny and Temmy.

left with Danny and Tammy?

She didn’t leave with Ray snd Micheel?
No.

They didn’t get in a car with her, right?
No.

Now, at some point in time you see Danny?

There was s conversation with you that evening,

right?
A What?
Q@ That evening, later on, you wént and where did you

go, to the Knight s Inn?
A No, I went home. We thought we went to the Knight's

Inn. After I thought about it, I didn"t go to the
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Knight’s Iﬁn.
Q You told the police that you went to the Enight'e Inn?
A I also told him that that wasn’t right, that I don’t
remember later. |
Q At one point you told ﬁim that yvou went to the Knight's
Inn, correct?
MR. ROSENBAUM: . Your Honor, this is
whét we discueseed, I think.
MR. BRUNER: T will withdraw
that.
Did you go to the Knight'e Inn?

No.

L » D

Okay. Did you ever tell anyone you went to the

e

night s Inn?

Yes.

Who did you tell?
Detective Leiby.

And when did you do that?

When he interviewed me.

O » ©» » O >

Okay. That wae in January of 795, right?
MR. ROSENBAUM: . Your Honor, can
we spproach?
THE COURT: - Yee.
(Whereupon, the following proceedings

occurred at the bench out of the hearing of the jury.)
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MR. ROSENBAUM: He is now using
the statement to correct inconeletencies and
even though he said he would not, he went
ahead and did it anyway.

‘THE COURT: o At this point
continue, but be careful.

MR. BRUNER: : I understand.

MR. ROSENBAUM: Why seshould he
be permitted to continue?

You are using the statement to create
one inconsistency.

THE COURT: | I am going to
overrule the objection, but, Mr. Bruner, be
careful. _ ‘

MR. BRUNER: : I understand,
your Honor.

THE COURT: Oknmy.

(Whereupon, the following proceedings

occurred back in the hearing of the jury.)
Q Your-testimony here ie that you did not go to the
Knightls Inn?
A Correct.
Q .'Is your mémory better today than it was in January?
A What 1is that supposed to mean? |
Q

I asked you a question.
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Is your memory better today?
THE COURT: Well, Mr. Bruner,
I think the question -- I think you ought to say,
A“IB your memory sbout the incident better toda&?”
I am sorry. I will say it that way.

Is your memory about the incident better today than it

was that day?

No, it ie not.

Okay. Now, your testimony today is, where did you g0
your girlfriend?

To my sister’s spartment.

I think your testimony previously was you went —- at
point you talked to Danny that night?

Yes, I did.

And all the time he was with you when you were

drinking at Razzle s, you went to Mom s, he was not

excited or nervous or anything like thet, correct,

isn't that correct?

A.

Q
A
Q

I really don’t remember.

Okay. Ana then you saw him what time?

About 3:30, maybe four, in the morning I seen him.
Three, 3:30, four in the morning?

Let s figure thie out.

You get to Mom e about 25 to three, right?

Yes.
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Q How long of a time did you spend at Mom™s?

A I don’t know, ebout half hour, 45 minutes.

Q Okay. And then you go to your sister’s apartment?

A Yes.

Q By the way, where was your sister when you go to her
apartment?

A She was with Danny &nd Sten, I mesn Danny snd Teammy.
o} Who wase at your sieter’s apartment?

A Nobody .

Q Does she have a child?

A Yes.

Q Where was\her child?

A With my mother.

Q You get to the mpartment, no one is there, you don’t

go to sleer at 3:30 in the morning?

No, I don’t liye there.

You &on’t live there?

No.

What did you go there for?

I waited for Danny to come home.

Danny wag living there?.

No, I stayed at Danny’s apartment for about a month.
Didn’t vou have s key to Danny &%

No.

S » H O r O T HOH >

To just go in?
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No.

A
Q S0 you then went to Denny "6 apartment sbout what time?
A Three, 3:30, four o’clock, something like that.
Q At that point in time you have & conversation with
Danny?

Yeah, when I went back to go home.

You said he was nervous?

Right. On the way up the sters to the spaytment.

He looked sick?

A

Q

A

Q

A Yes.
Q He didn’t look eick at any time before?

A No. |

Q Ray waen’t there, right?

A No.

Q You didn 't have any discuesion with Ray OSmith at
that point, correct?

A NG .

Q And Danny is the one that said, "They did it.”

right?

A Yes.

Q They is what he said?

A Yes.

Q But you didn‘t see —— I think if I got thie correct

—— you didn"t even see Ray at any time that night?

A Yes.
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Is that right?
Yee.
Up until that point?

I didn"t even see him that night.

o5 r O > O

Okay. Now, that is what, 3:30, four o0 clock in the

morning that vou hear this from Danny?

A Yes.
Q How did you get from your sister’e apartment to
Danny "s?

They only live right across the street.

' Waiked across?

No, drove.

Drove across, vou did?

Me and my girlfriend.

And how much time did you spend at Danny s?

Were you staying there that night?
A I w&é going to stay there that night. After I
found out what haprpened, I left and went back to my
sister s.
After he stated, "They did it," you left?
Yes.
And you went to your eister’ s?
Yes.

Did you go to sleep?

OO » O » DO

Yes.
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How long did you sleep?
I don't know. I have no ldea.
What time did you get up?
I don’t know.
You don"t know?
I don"t remember.

At some point in time you said you were back at

Danny s and you saw Stan?

D » o » O »»r BH w»

Yes.

What time was that?

I don "t remember what time 1t was.
Was it the next day?

Yes.

Was it in the afternoon?

I don"t remember.

You don’t remember?

You remember everything else exactly, but you

don’t remember?

> OO O O » O P

I can't remember what time.

Wae it in the morniqg?

I juet easid I don’t remember.

Waes it at noon?

I don’t remember.

Wee it at three in the afternoon?

I don "t remember.
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What were you doing the next morning?
The next morning?

Do you remember?

I don’t remember.

Or that night?

That night, what night?

The night that you saw Stan; the next day, what
yvou doing that night?

I don"t remember.

And you saw Stan there, correct?

At the apartment.

Whatever time it was?

Yqu enid I saw Stan there.

At Denny e spertment?

Yes.

The next day?

Yes.

Whatever time it was?

It was the next day.

And who waa there?.

You testified Stan was there?

Raymond, Stan, Mike, Tammy andvmyself.
Raymond, Stan, Mike, Tammy snd yourself?
Right.

Your sister Sharon wasn’'t there?
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No.
Danny & girlfriend Tammy was there?
Yes.
And I think you testified that Stan was talking to
correct? |
They were &ll talking to me.l
MR. BRUNER: ’ Well, let’s
approach for a moment, your Honor, 1f we can.
(Whereupon, the following proceedings
occurred at the bench out of the hearing of the jury.)
MR. BRUNER: I have to look
throughout my notes, but in the statement he
says Stan is the one doing the talking.
THE COURT: There might be ——
MR. BROUNER: Stan is the one |
admitting, 8o I would like to think Stan is the
one doing the talking.
THE COURT: I think there might
be & inconsistency.
'MR. ROSENBAUM: What pege is that?
MR. BRUNER: ‘ Page 4, page 5 —-—
page 4 ie the rhone call, too.
Your Honor, I am going to withdrasw that.
THE COURT: Very well.

(Whereupon, the following proceedings

\
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oceurred baék in the hearing of the jury.)
BY MR. BRUNER:
Q I think in your direct.testimony thaf you sald Stan
was doing the most of the talking, right?

He ié the one that you remember talking. ien’t that
correct?
A No.
5] You just said this morning that he did the talking and
you couldn’t remember, but you remembered Stan specifically,
right?
A I eaid they were talking sbout it. They were &all
talking about it to me.

Q@ All talking about it?

A - Yes.

Q Okay.

Q Stan was -talking about it specifically, wasn't he, to
you?

A Yes, talkiﬁg sbout what he had done.

Q Stan was talking about what he had done?

A Yes. |

Q Stan said that he had the gun, correct?

A Yes.

Q Aﬁd Stan eaid he pulled the trigger, correct?
A I don’t remember. -

Q But you know that Stan had the gun, right?
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A Right, because he had it days before that, the gun
iteelf. I mean posseseion of the gun.
He had possession of the gun days‘before that?
Right.
Ray didn”t"?
Yes, he didn’t.
He did not, correct?
Yes, yoﬁ are right.
Thank you. And Ray, before that meeting that you
had with Stan, where Stan said he had the gun that night,
Rey had no discuseion about this, right?
None before that date?
MR. ROSENBAUM: I object to that
‘question. It ie not his testimony.
THE COURT: Sustained.
Ask 1t in & different manner.
Q Prior to your going over to Denny s apartment that

day, the next day after you went to sleep at your

sister's --
A Yes —-
Q (Continuing) -~ you had no discuesions with Raymond

about the requeet that Danny made to you, right?
A No.
THE COURT: No, you 4id not,

or no, that is not so?
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THE WITNESS: Me and Raymond
didn’t talk sbout Denny s request.
Q And you didn’t discuss anything with Danny about
Raymond, correct?
As far as what?
What his requests were to you?
No.
Is thaf correct?

Correct.

o »r»r 0 P O 9>

Thank you. I think at one point you also testified

thet Danny rromised a BMW to Carl Hartman, correct?

A Correct.

Q He is a buddy of yours?

A Yee.

Q And I think your testimony under oath thie morning

was that he was promised a BMW by Danny because he needed
a car? |

A Yes.

Q And you remember talking sbout that with Detective
Leiby when you.gave your etatement in January of “95%

A Yes.

Q And Detective Leiby asked you,_“Danny actually
offered to buy Carl a red BMW in trade for working with
him," that is what the Detective said?

A Yes.

Jalowiec Records Discovery
Lorain County Prosecutor's Files

Box 4 of 5
" Page 453




© ®»® ~N o O s W N e

IR T S e R R e B ol s
O(OGJ'\]U)U\J-\CO[*JHO

N
-

a2

Dl

23

25

213

Q And your answer was, "I don’t know what he offered
him, but Carl told me he didn’t went no paft of it
either”?
A Yes.
Q So you don’t know what Carl wae offered at sll,
correct?
A I do know.
Q From Detective Leiby?
A I was acting like I didn’t know nothing. I didn’t
want to involve him. I was asked not to involve him.
Q Ray didn 't offer Carl Heartman enything?
A No, he didn’t.
Q He didn’t offer you anything?
A No, he didn’"t.
Q As far as you know, he didn’t have any discussione
with snyone about that, right?
A As far ss I know.
Q And for your testimony here today, you saved youreelf
three years in prison, correct?
A Yes. -

MR. BRUNER: Ivhave nnothing

further.

Jalowiec Records Discovery

| arain (‘mmfy Prosecutors—Fil ‘
Box 4 of 5
Page 454



o

QU m ~N @ »; > W

10

214

REDIRECT EXAMINATION OF TERRY HOPKINS

BY MR. ROSENBAUM:

Sir, what day did you go to prison?

January 23rd.

0f what year, 857

Right.

And what day did you give the statement to Leiby?
I don"t remember.

Was it long before yvou went to prison?

No, it wasn’'t.

Well, it wae hefore you went to prison?

Yes, it was.

£ > H O O HOH P OH P DO P D

Did Mr. Leiby promilse you then that he Qould get
you out of prieon early?

At that tiﬁe?

Yes.

No.

So you gave the statement without that promisee?
Yes.

Before yoﬁ even got eent to prison?

Right.

Now, was Danny Smith drinking with you at the ber?

Yee, but not ae much as everybody else was.

LH r O > OH o O O >

Okay. Now, do you know who had the guﬁ?

Let me ask you this.
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'i;:ﬂ 1 The Defendant was, even though he didn’t solicit you
2 to kill anyone before, was participating or telking in the
3 conversation the next day about doing the deed, right?
4 MR. BRUNER: Objection.
5 A Yee |
6 THE COURT: Overruled.
7 It is leading, Mr. Rosenbaum. If you would
8 stop at this point.
9 Q Now, who was participating in this conversation about
10 this bragging?
11 A Stan snd Reaymond.
12 Q And --
- 13 A And Mike and Danny and all of them right there in the
“} 14 living room.
15 Q And did the Defendant say any of that was not true in
16 your prresence?
17 A No.
18 MR. ROSENBAﬁM: I have no other
19 _ questions.
20 THE COURT: Mr. Bruner?
21
22
23 RECROSS—EXAMINATION OF TERRY HOPKINS
24 BY MR. BRUNER:
25 Q Detective Leiby, after you made the statement and
,,,,,,, |
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when you agreed to testify here, got you out of prison,

jen"t that right?

A Yes.

Q Just that

A I suppose.

Q Okay.

here, correct,

A Yes.

So you had a tremendous incentive to sit

MR. BRUNER:

further.

MR. ROSENBAUM:

questions.
THE COURT:

you may step down.

(Witnese excused.)

simple, correct?

¥

x

three years of your life?

£ 3

216

T have nothing

I have no other

Thank you, sir,
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THE COURT: Mr. Bruner?

MR. BRUNER: I would like to
look at her statement, your Honor.

THE COURT: Okay.

Ladies and géntlemen, the same routine that
we have had in the past comes to rass again.

We will take a short recess while the Court
haé the oprortunity to review the etatement and
take whatever necessary and appropriate steps
need to be taken regarding it.

The sdmonitions that I have given you about
discuesing this matter amongset yvourselvee, letting
anyone discuss it with you still hold more so now
than ever at this point.

(Whereupon, the jury was excused for a short

recess. )

(Whereupon, the following proceedings
occurred in the Judge s chambers with the Defendant
and counsel preéent.)

THE COURT: Gentlemen, I have
read the statemente. There are two big
inconeletencies in the statement of December
27th, 94, which wae teken in Mr. O0'Toole’s
office whereby Me. Fike indicated that she had

given the keys directly to somebody for the car
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and I think it was Danny.

The other inconsietency ie that after the
car wae returned she stated at that point that
_she and Mr. Smith went to the grocery store.

A subsequent statement was taken on January
11th of 95 where both of these points were
clarified by Mrs. Fike.

Ae far &s anything elee is concerned in
there, I do not see any other inconsistencies.

There ie, again, additionsl informstion
that was not testified to. ‘

MR. BRUNER: That is it? Okay.

I am not going to worry about it. Let’s
take care of this.

THE COURT: All right.

(Whereupon, the jury was returned to the

courtroom and the following proceedings occurred.)

THE COURT: Ladies and
gentlemen, again the necessary housework that
needéd to be done hee been done and wWe 8re now
ready to proceed with the cross—examin&tion‘of
this witness.

Mr. Bruner, you méy proceed.

MR. BRUNER: Thank you, your

Honor.
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Thereupon, the State of Ohio, in order
to further maintain the iesues on its part to be
maintained, called JOANN FIKE as a witness and, after
being first duly sworn, was examined and testified as
follows: |

DIRECT EXAMINATION OF JOANN FIKE

BY MR. ROSENBAUM:

D 9 D P OH P OH P L r DO

Will you state your name, please?

Joann Fike.

Spell the name for the Reporter?
J-0-A-N-N: C-O-R-R-I-N-E; F-I-K~E.

How old are you, Ma am?

Thirty-six.

Are you employed anywhere?

No.

How do you exist?

I receive social security. I am & widow.

Do you know the Defendant in this case who ies seated

immediately under my right hand? (Indicating)

H » HH r» O >

I do.

What ie hie name?

Raymond Smith.

How ie it that you know him, Ma am?
Through his son.

And what is his son’s name?
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Daniel Smith.
How long have you known the Defendant?
About two, three years.
And how long have you known Danny Smith?
About the same.
What is your relationship with Danny Smith, or what
wae 1t?
A Drugs.
Q What do you mean by "drugs"?
A I used to do drugs.
Q Where did you get your drugs?
A From Danny Smith.
Q Did you buy these from Danny Smith?
A Yes.
Q Did you pay money for them?
A On occasion, yes.
Q And on other occasions, did you obtain druge by

other methods?

A Yes.

Q Whet wae that?

I would let him use my car.

What kind of a car are we talking about?
I have a “92 LeBaron.

Does it have a hard top or soft top?

>0 r O ow»

It is convertible.
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Q I would like to hand you four pictures that have
been marked for identificetion ae State’s Exhibits 3-A
through 3-D and ask you to look aﬁ them, please.

Do you recognize the vehiclee in those rictures?

A Yes, I do.

Q And how is it that you recognize 1it?

A That is my car.

1) Did the police ever come and get vour car?

A Yes, they did.

Q Now, did you lend your car to anyone in January of
947

A Yes.

Q Was it extremely cold one time that someone took it?
A Yes.

Q Did you know they were going to take your car on this
occasion?

A No, not that particular night, I did not.

Q Will vou tell the Court and Jjury what you recall of
that night?

A I had beeﬁ out with a friend and when I came home my

sutomobile was gone.

Q What time wae thie that you realized your car waes gone?
A I came home sbout 2:30, three in the morning.

8] Did your car reappear?.

A Not until several hours later.
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Q What time would it be when you next saw your car?
A I would say five or éix in the morning.
Q Will you deecribe the éondition of your car?
A It wae a sheet of ice. It was covered with ice.
Q Do you recall what the weather was like?
A It was extremely cold.
Q Was it as cold as you ever remember it being?
A Very cold. It wee below zero.
Q And who brought your car back to you?
A Stasn and Mr. Smith.
Q Stanley who?
Do you know his name?
A Jalowiec.
R And the Defendent in this caese?
A Yes. |
Q And did you see anything elese unuesual about yoﬁr

car other than it being a sheet of ice?

A There was blood in the car.

Q Did you remark about what you saw that you thought
wag blood? |

A Yes, I did.

And did anyone reepond to you what happened?

i wae told that there wae a fight in downtown Elyria.

Who told you that?

O » 0

Mr. Smith and Mr. Jalowiec.
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Q Did you see blood anywhere else besides on your car?
A I noticed Stan had his knucklee bleeding.
Q Did anyone tell you where this fight might have
occurred?_
A Behind Moﬁ's Opren Kitchen.
Q Now, did anyone ever replace any parts on your car
before the pclice impounded it?
Yes.
After that night?
Yee.
Will you tell the Court and jury sbout that, plesss?
Danny replaced the front tires.
Danny Smith?
Yes.
When did that happen?

I want to say April, it was towards the springtime.

2 » OH >» O »» O r HOH >

Now, after they brought your car back frozen and

with blood on it, what happened?

A I gave Mr. Smith a ride to his son’s house.
Q Do vou know if he stayed there?
A No, he went upetasire and cesme back down end we went

back to my house.
Q What 4did you do?
A Smoked crack.

Q Who smoked crack?
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Myself and Mr. Smith and Mr. Jalowiec.
Raymond Smith, the Defendant in this caee?

Yes.

o r» O >

For how long did vou do that with the Defendant
snd Stan Jalowiec?

A A couple hours.

Q When you went to get the drugs with Reymond Smith,
where was Stanley?
A At my houee.

MR. ROSENBAUM: I have no other

questioneg, your Honor.

THE COURT: Mr. Bruner?
MR. ROSENBAUM: Wait, I do have
one.
Q I would like to hand you a rhotograprh thet 1ls marked

for identification as State’s Exhibit 12.
Do you recognize the dog in that picture?
A I do.
Q Whose dog is that?
A My dog.
Q And do you know if Mr. Leiby, Detective Leiby., ever
came and got hair samples from your dog?
A Yes, he did.
I have no other

MR. ROSENBAUM:

questions.
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CROSS-EXAMINATION OF JOANN FIKE

BY MR. BRUNER:

Q
A

Q

Mrs. Fike?
Miss Fike.

Mise Fike, you admitted thet st that time you had &

crack problem, is that correct?

A
Q
gave
that
A
Q
A
Q

out

Yes.

And that, in fact, in addition to buying crack, you
your car to people or gave your car to persons at
time in exchange for crack, is that right?

Yes.

That was to Danny Smith?

Yes.

And on the night in question, you sald you were

somewhere?

Yes.

You were out till 2:30 in the morning?

Yes. . ‘

And were you'doing crack that night with somébody?

No.

- You were not?

No.
Do you heve any children?
Yee, I do.

How many kids do you have?
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I have one daughter.

How 0147

She is 14.

She lives with you?

Yes, she does.

And I think you testified that you got home about

or three that evening?
And it was cold outside?
And then did you go to bed?

You did not go to bed?

No.

You stayed up?

Yes, I did.

And you don’t work, correct?

Correct.

And you stayed up and you were up until you saw

car that night?

You had no_idea at that point who had your car?
I knew Stan had the car.
You knew Stan had the car?

Yes.
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Did you give him the keys?
No, sir.
How did you know he had the car?
Because my nephew gave him the keys.
Your-neghew, Brian Howington? .
Yes. |
And Brian Howington had given him the keys.
Did you know that he was partying with‘crack at
your house?
A I know he had on other occasions, yes.
Q You didn’t know he did that night?
A No, I wasn't home.
Q When yvou got home that night, who was at your
house?
A Just Brian.
Q Okay. You never, at your house, eaw &n individual

by the name of Ron Lally?

A
Q
A
Q

that

No, sir.

"And did you know who he was?

No, sir.

And you knew that Brian gave Stan the car.

Did vou eee Brian at your house bhefore you left
night?

I don"t recall.

You don’t recall?
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1 A No.

2 Q Did vou see Ray mt your house before you left that

3 night?

4 A I don't recall.

5 Q You don’t recall?

6 A No, sir.

7 Q Do you recall who was at your house when you left

8 that evening?

9 A I think Brian was there, just Brian and I.

10 Q Brian and yourself? |

11 A Yeé.

12 Q And your daughter?

13 A No, she was at a sitter.

14 Q At any rate, Stan ended up with your car because of
15 Brian, correct?

16 A Yes.
17 Q And you have no idea what happened to your car until
18 you saw it the next day?
19 ‘ A That is correct.
20 Q You don’t.know who was in it, who drove it, where it
21 went, where it ended up at, correct?
22 A No.
23 Q And when it got back to your house, at -— I think
24 you said 5:30, six o’clock in the morniné, is that right?
25 A It was getting to be daylight.
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You are still up?
Yes, I was panicking, I was very scared.
You were scared because your car was missing?
Absolutely.
But you knew Brian had given it to Stan?

They weren’t returning it. I don 't understand what

the process was.

Q
A

Q

Stan was a friend of yours, right?
An acguaintance.

How many times have you given your car away to

people for crack prior to this time?

o » O

Several.
How many numbers would you say?
More-times than I care to admit.

So you were panicking about your car, is that what

you are saying?

A Yes.

Q Okay. And that morning you are still up and when it
came back, I think you testified that you saw Stan, correct?
A Yes. |

Q And I think you testified that you saw Ray?

A Yes.

Q And you said Stan had some blood on his knuckles,
correct? |

A Yes.
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Q And your car was a sheet of ice, right?

A Yes.

Q How cold was it outside?

A - Extremely cold. It was below zero, freezing.

Q It was below zero?

A I would say.

Q And you don’t know where your car had been, correct?
A No, sir.

Q Now, Stan.told you that there was a fight, is that
right?

A Yes.

Q Okay. And then I think you said that after that
point you went -- did you go in your car at that point?
A Yes.

Q With Raymond?

A Yeé.

Q Okay. To Dan’s house?

A Yes.

Q Is that correct?

A Yes. |

Q bTo get some. crack, is that_correct?

A He wanted a ride over there. I wasn’t exactly sure.
I waited downstairs and he went up.

Q You didn"t -go in the house?

A No, sir.
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How long was he up there?
I don"t recall.
Not long?
No.
And he came back down, you went back to your house?
Yes.
So you didn’t know who was up in that house, correct?
No, sir.

Ray never had any discussions with you about Lally,

correct?

A
Q

No.

Dan Smith never had any discussions with you about

Ron Lally, correct?

A

o

oy
[ d
3

> O P> H > O r O >

No, sir.

And Stan never had any discussions with you about
correct?

No.

You went back to your house with Ray Smith?
Yes.

And Ray was with you for awhile?

Yes.

Do you know what time he left your house?

I don"t recall. Danny came and picked him up.
Danny came and picked him up?

Yes.
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Do you know what time he came and picked him up?

I don"t recall.

Do you know if»Ray had to be at Court the next day?
Did he say anything about that?

No.

So, you don’t know what time?

No.

Wae it tén o clock, eleven o'clock, twelve o’clock?
Ten o clock.

Ten o clock the next morning?

And Danny picked him up?

Was anyone else in the car with Danny that vou know of?

His brother.

MR. BRUNER: One. moment, your
Honor.

THE COURT: Surely.

MR. BRUNER: ' I have nothing else.

‘THE COURT: Mr. Rosenbsaum?

MR. ROSENBAUM: I have no other

questione, your Honor.
THE COURT: You may step down,
Ma " am.

(Witness excused.)
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Thereupon,_the State of Ohio; in order
to further maintain the issues on its part to be
maintained, called ALAN LEIBY as a witness and, after
being first duly sworn, was examined and testified as
follows:
THE. COURT: Qfficer Leiby,
you know the routine?

MR. LEIBY: Yes, sir.

DIRECT EXAMINATION OF ALAN LEIBY

BY MR. ROSENBAUM:

-Q Will you state your name, please, sir?

A Alan L. Leiby. I am & Detective for the City of

Elyria.

Q Did you say whét police department you work for?

A City of Elyria.

Q Spell the last name?

a L-E-I~-B-Y.

Q How long have you served the City as a Police
Qfficer?

A Eighteen years.

Q And how long have you been assigned to the Detective
Bureau? .

A I have been in and out twice, but a total of about
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eight years.
Q And were you —— do you know a person by the name of

Ronald Lally?

A I did.
Q How is it that you came in contact with him, sir?
A Mr. Lally had contacted our officer in charge advising

him that he had a drug problem and he was going to reform
himeelf and he felt the best way he could do that was to
turn in his supplier. |

The officer in charge immediately had me come in
because'at the time I worked narcotics.

Q Did you meet with Mr. Lally?

A T did.

Q What action, if any, did &ou take?

A We signed him up as an informant for the City of
Elyria.

- Q I would like to hand you State s Exhibit 8 and ask

you to look at them, please?
A The first page is an Elyria Police Department
confidential --

THE COURT: Have you seen

these, Mr. Bruner?

MR. BRUNER: ' Yeg, your Honor,
I have. V
THE COURT: Proceed.
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A (Continuing) -- Elyria Police Department confidential
informant agreement. This is a gtandard form that we make
all informants sign in the presence of two officers and is

dated —- this form was signed by Mr. Lally at seven o’'clock

in the morning at 125 Court Street with me as the primary

handling officer and my partner, Detective Scott Ashley,
as a secondary handling officer.

What wae 125 Court Street?

That was the Drug Unit.

At that time?

At that time.

The next page?

>0 o O »r O

A CI log. This is wsed by the investigators to
maintain some record of what the informant has done for
us. This log ~-- he was assigned CI No. 110, again with
me as the control officer and Ashley as the secondary
officer.

| It gives a nahe Ronald J. Lally aka Big Ron/Pony
Tail, initially giving an address of 59 Yorktown Lane,
Colonial Meadows Apartments in Elyria and there is a
place to list associates, people that he may be able
to buy from and then down below a record of an arrest
made from CI information.
I 'have written in in ink, in my own handwriting,

on the date of 6-7-93, Case No. 93-14317. That would
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be an Elyria Police Department case, Dan Smith.

Q Sir, have you seen the photograrhs of the decedent
in this case?

A I have.

Q Were you able to recognize the person depicted in
those photographs?

A I was.

Q Will you tell the Court and jury if you know that
person?

A I do. That is Ronald J. Lally.

Q That is the person that agreed to be your informant?
A Yes, sir.

Q Now, what, if anything, did Mr. Lally do as an
informant?

A Mr. Lally only made two controlled buys. He %ade

that one on that morning and he made a second one a
short time thereafter, but as do a lot of informants,

he drifted back to crack and then we were having trouble
locating him.

Q Now, did &ou say on June 7th of "93 he made &
controlled buy?

A The morning he signed the agreement was the first
buy, I believs.

Q And where did he make that buy at?

A West River Road at Dan Smith’s apartment. That
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would have been in -- I don’t have that address or my

notes in front of me.

It was at a complex on West River Road in Elyria.

Q Did you follow him over there?
A We did.
Q Did you take steps to record the conversation that

Mr. Lally would have had with whomever he was buying
drugs from?

A Right. Mr. Lally was wired up. We put a monitoring

" device on him. The receiver was put in my car. I used

Detective Eichenlaub and Ashley as backups to assiet me.
We provided Mr. Lally with marked buy money. We
xerox the money nowadays rather than marking it so there
are no marks on it.
We provided him with the buy money and sent him to

the apartment complex and watched him enter the building.

Q And did you say you wired him?

A Yes.

Q Was a tape made of this transaction?

A The receiver is equipped with a tape recorder and we

make a tape of every transaction.

Q So you can overhear what was going on?
A That is correct.
Q I would like to hand you what has been marked for

ijdentification as State s Exhibit 10 and ask if you can
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identify that, please?

A

copy of the original buy tape that I made and it is dated
6-7-93, bqy tape, Lally, Smith and Smith, Elyria Police

Department No. 93—14317 which would be 6ur Elyria number.

Q

A
Q
A

" You said Lally’s voice is on that tape?

238

Yes, this tape also has my writing on it. It is a

Yes.
And another name?
Raymond Smith and Danny Smith.
MR. BRUNER: Objection, your
Honor.
Could we approach?
THE COURT: Yes.
(Whereupon, the following proceedings
occurred at the bench out of the hearing of the Jury.)
MR. BRUNER: He .identified
Raymond Smith. There is no foundation as to how
he knows it is Raymond Smith on the taﬁe.
There has been no testimony to that.
| THE COURT: Back up and do that.
Identify how he knows Raymond Smith, that he would
be able to tell that at the time.
The objection will be austainedi
(Whereupon, the following pr&oeedinga

occurred back in the hearing of the Jjury.)
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239 .
Q- Detective, how is it that you know Raymond Smith is one
of the Smiths?
A Part of the procedure of the drug buy at that time was
once the informant returns to the vehicle, he was returned
to the drug office and he was debriefed and in debriefing
he listened to the tape and explained what transpired as
he listened to the tape.
Now, as & result of that purchase, was anyone arrested?
There were.
And who would that be?

Raymond and Danny Smith.

O o L »r O

I would like to hand you two pieces of paper that have
been marked for identification as State s Exhibits 6 and 7,
previously identified, and ask if you recognize them?
A These are copies of arrest reports that I provided to
you. One is a face sheet -for Danny Smith and one for 46
West River Road North, Apartment L. That would have been
where the buy occurred and the complaint number is 93-21550.
That would have been assigned to him as an arrest
number and it indicates that we picked Danny up on & warrant
for drugvtrafficking as a result of my controlled buy and at
the bottom of both of these reports it indicates that I was
the primary arresting officer in both.
Q And the date of the report is the date that the arrest

was effectﬁated?
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Now, those charges are filed in what court, sir?
Those are filed in Elyria Municipal Court.

A1l right. Do they come to there by this?

Yes, that is correct.

H T O T H »

Ts that what happened to the charges against the
Defendant and the son Danny?
A It is.

Q I would like to hand you two colored folders marked

~as State’s Exhibits 4 and 5 and ask you if you can identify

them, pleasge?
A Yes, sir. These are two files that yourself and I

retrieved from the Common Pleas Court file upstairs.

- Q To what do they pertain, sir?

A Exhibit 4 is Docket Number 93CR044157, Raymond Agustus
Smith, filed 9-29-93 and it is a shuck on Raymond’ s case
for my charges.

The second file is 93CR044167 for Danny Smith, also
dated 9-29-93.
Q And does that second shuck pertain to your -charges
against Danny Smith?
A It does.
Q@ They both aroee from the bhuy that Ron Lally made on
June 7th of "83%

A That is correct.
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Did those cases ever come to triél?
No, sir.

Were they set for trial?

Yes, they were.

Do those reflect on what date they were to go to

trial?

> o0 T O » H >

Yes, sir. We were To £0 on the 19th.
Qf what year?

Nineteen ninety-four.

Did they proceed to trial?

No, they were recalled.

What happened to those cases?

They were dismissed and reading from the file, the

State & primary witness is now deceased.

Q@

After the dismissal of those cases, sir, did Danny

Smith run afoul of the law again?

A

Q

He did.
Will you tell -the Court and jury how?
MR. BRUNER: Objection.
Can we approach?
THE COURT: - Yes.
(Whereupon, the following proceedings
occurred at the bench out of the hearing of the jury.)
MR. BRUNER: Your Honor, I

understand why he is presenting the indictments

Jalowiec Records Discovery

Corain County Prosecutor's Files
Box 4 of 5
Page 482




[

o M =N O ;o w N

10

12
13
14
15
16

17

242
here. It is his theory of the cése.

I want to object to the indictment for the
record.

However, he is getting into questions
régarding Danny Smithlwho is not the Defendant
nere. Any convictions of Danny Smith would
ultimately prejudice my client and has nothing
to do with my client.

MR. ROSENBAUM: I have no intention
of mentioning that he was convicted, Jjust that he

ran afoul of the law.

MR. BRUNER: That is another
charge.
MR. ROSENBAUM:' The point is this,

your Honor.

As a result of those charges, he contacted
us and began the process that led to this and
Raymond’ s statement. |

THE COURT: I will let it in
for that limited purpoee only, that limited
purpose at this point.

(Whereupon, the follqwing proceedings

occurred back in the hearing of the jury.)

THE COURT: I will permit

the question for this limited purpose only-
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Q So it is your testimony then that Dan Smith again
ran afoul of the law?

A Danny Smith did, ves.

Q As a result of the charges he was facing, did you

have contact with him?

A 1 did.

Q Can you tell the Court and jury when and under what
circumetances?

A June of 94 Danny Smith contacted me and wanted to

make a deal on his charges in exchange for a statement

about his father and wanted to know what could I promise

him. I made no statement.
Q And a statement about his father regarding any
epecifics?

A The homicide investigation.
Q What homicide?
A Ron Lally.
Q Did he offer to perform any services for you?
A On 4-28-94 —— correction, let me back up heré.
At one point in time he offered to wear a wire end

talk to his father concerning the homicide.

Q Did he indicate to you why or how his father was
involved?
A No, he kept telling me that his father wouldn’t

tell him the whole story, that I would have to speak
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with him directly.
Q Did you ever speak toO his father, the Defendant in

this case directly?

A I did.-
Q And when was that, sir?
A We arranged an interview of 7-5-85, myself., Detective

Beaman and Detective Hasan. Both officers from the
Cleveland Police Department were rresent along with

Raymond Smith at the Elyria Police Department.

Q So, Mr. Smith came to the police departmenﬁ on his
own?
A Yes, sir.

Q And he gave a statement?
A That is correct.
Q And I would like to hand you an exhibit that has
been marked for jdentification as State’s Exhibit 11-A
and ask if you can identify it?
A This has Complaint Number g4-4525. That is the
Elyria Police Department complaint number assigned to
my portion of the homicide inveetigation when the
Cleveland police came to us snd requested assistance
in that. It has that number & well as 7-5-94
indicating the date.

It hae Ray Smith on 1it, indicating who Qas

interviewed and then my secretary, when she transcribed
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,,,,, } 1 the statement, put a "T" on it.

2 Q Whoee statement is that a tape of?

3 A A statement of Raymond Smith to myself, Detective

4 Hasan and Detective Beaman.

5 Q Does hé.indicate that he has knowledge of the

6 homicide of Ron Lally in that tape?

7 MR. BRUNER: Objection.

B The tape epeaks for iteelf.

9 THE COURT: The tape will

10 speak for itself, assuming that it is admitted.
11 A It does.

12 Q Is that a true and accurate coOpY of the interview you

N 13 had with the Defendant in this case to the best of your

14 knowledge?

15 A Yes, this is the original.

16 Q Now, did you have a subsequent conversation with the
17 Defendant?

18 A I did.

19 Q When was that, sir?
20 A Telephone conversation. I was contacted on January
21 11th by Dan Smith. After Ray s first statement, Dan called
22 me and asked me if I was satisfied ——

23 . MR. BRUNER: Objection as to
24 what Dan asked him. '

25 A Okay.
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THE COURT: Do you recall?
A I was contacted again and advised that Mr. Smith
would be willing to make another statement.
Mr. Smith being the Defendant?
Raymond Smith, yes.
Did he make another statement?
He did.

On what date?

O » O »r P

When I was advised of this I told Dan Smith that before
I would speak any further with his féther, I needed
somethihg from him, the name of the second person involved.
Q Dkay.

A Shortly thereafter, on 1-11-85 1 received a telephone
call from Raymond Smith and that is this tape here. Raymond
Smith 1-11-95, and it has the Complaint Number 94-4525 and
my note, the secretary transcribed it, 200, which is my
vadge number, 11, which would be the 11th tape that she

transcribed for me.

Q Is that marked?
A 11-B.
Q Is that a true and accurate conversation yvou had over

the telephone with the Defendant?
A It is. I tape recorded this.
Q And doeg the Defendant reveal who the third person

there with him was?
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MR. BRUNER: Objection.
A He only says it was Btan.
THE COURT: . Again, the tape

speaks for itself.

Q Now, you indioéted that those tapes were transcribed,
sir?

A Yes, sir.

Q I would like to hand you a folder marked State’s

Exhibit 11-C, ask you to look at the contents of that folder
and tell the Court and jury if you recognize the contents?
A Yes, sir. These are the statements that I placed in
this folder earlier today.

The first page is a xerox copy of a rights warning
given to Mr. Smith on 7-5-84. There is & transcript of a
statement. The statement is dated July b5th, "84.

As I indicated, we have a page separation here and
then we have a taped telephone conversation between myself
and Ray Smith dated 1-11-95.

Q@ To the best of your knowledge is State’s Exhibit 11-C
a true and accurate tranecription of the conversations
depicted in State s Exhibits 11-A and 11-B?

A It is.

Q Now, I would like to hand you & rhotograrh that has
been marked for identification as State’s Exhibit 12, ask

you to look at it and tell the Court and jury if you
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recognize it?
A Yezh, that is Cleo.
Q What is Cleo?
A Boxer that belongs to Corrine Fike. This has a label
on the back that I affixed to the photograph. It has my
initials on it. Photograph taken 1-6-95 by Detective A.
L. Leiby, No. 200, Elyria quice~Department.

Photo depicts Cleopatra, a registered female brindle
boxer, age approximately four years old, the property of
Joann Corrine Fike who owned the dog since it was a pup.

I took the photograph.

Q What is the significance of Cleo or what role does
Cleo play?

A The trace evidence lab in Cleveland advised me that
they found dog hair on the jacket of Ron Lally and the
tapings of the vehicle revealed dog hair in the seat of
the vehicle and they asked me if I knew if the owner of
the vehicle had a dog.

I followed up and learned that she did. I obtained
her permission. I photograrhed the animal &and plucked a
few hairs.

Q What did you do with them?
A They were given to the Cleveland Trace Evidence Unit
for evaluation. -

Q Now, did you have a chance to speak with Danny Smith
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several times?
A Yes, 6&ir.
Q Did he ever acknowledge to you whether oY not- the
events that took place concerning the driving up and down
Middle Avenue On the night in guestion took place?

MR. BRUNER: Objection.

THE COURT: The form of the

question primarily at this point?

MR. BRUNER: That and —-

THE COURT: Sustained.

Aek it in & different way.
Q What, if anything, did Mr. Danny Smith say to you
regarding any driving on Middle Avenue?

MR. BRUNER: Objection. -

THE COURT: Again, Danny

Smith’s statement at this point.

1 am permitting 1v. Overruled.-
A Danny Smith -- on & conversation on 1-7-85, Dan Smith
admiﬂted to me that he did, in fact, drive his father and
his brother south on Middle Avenue and dropped them off
down in that area gomewhere because hie aunt lived down
there.

That was on the same date that he offered to wear &

wire and record his father s conversations concerning the

homicide.
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Q Now, eventually I take it your investigation led to
indictments and an arrest in thie case?
That is correct.
After that did another witness come forward?
That ié correct.
What was the name of that witness?

Michael Smith.

o » O » O P»

And in efforts to pregerve Micheel s statement. was
a deposition taken?

It was.

Did you attend that?

I did.

And who else was present at the deposition?

> O O »r O P

The defense attorneys, all three defendants whose names

(=}

don’t have a list of --
Q Let me ask you this.

Caﬁ you identify what has been marked for
identiéication as State’s Exhibit 137
A Yes, sir. It has been on the table and I have looked
st it briefly. This is & copy of the transcript from that
deposition.
Q And it wasltaken by a court reporter?
A That ie correct.
Q To the best of your knowledge is it a tfue and accurate

transcript?
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A To the best of my knowledge.

Q In addition to that, may I ask, were the defendante
present?

A They were, that is correct.

Q Does the second page indicate who was present?

A On behalf of the State of Ohio, Gregory A. White,
Prosecuting Attorney, by Jonathan A. Rosenbaum, Assistant
Prosecuting Attorney.

On behalf of the Defendant, Raymond Smith, Thomas J.
Elwell, Jr.

On behalf of the Defendant, Daniel Smith, Michael
J. Duff, Esg. and Smith & Smith by Daniel G. Wightman,
Esq.

And on behalf of the Defendant. Stanley Jelowlec.
Grunda & Grunda by Joseph C. Grunda.

Also present, Detective Al Leiby, Detective Duane
Whitely, Patty Lane, Probation Officer, Gerald Mielcarek,
Investigator, Raymond Smith, Daniel Dean Smith and
Stanley Jalowiec.

Two people that are not indicated on here were the
deputies that were guarding the prisoners that day.

That was James Drozdowski and Deputy Bush.
Q Now, on the last page of that deposition of the
transcript, the court reporter did not get eyerything

that the Defendant, Raymond Smith, said.
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She got one word of that, is that correct?

Correct.

What is the one word?

Kill.

Were you present when that line was spoken?

1 was.

Did you hear what Mr. Smith said?

I certainly-did.

Can you tell the Court.and jury what this Defendant
to the witness, Michael Smith?

Mr. Smith stated, "I raised the boy, nNow I got to

kill him.”

.\‘\_-v'-/

S~

MR. ROSENBAUM: I have no other
quéstions of this witness, your Honor.

THE COURT: " Mr. Bruner?

And before you proceed, 1 may indicate
to the jury at this point that since this
deposition was taken, Mr. Raymond Smith has
changed counsel and this is why Mr. Bruner
was not present at this deposition.

MR. BRUNER: Thank you, your

Honor.
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CROSS-EXAMINATION OF ALAN LETBY

BY MR. BRUNER:

Q You said, Detective Leiby., that your informant, Ron
Lally, came in because he wanted to reform his life?

A That ié correct.

Q In your experience as a Police Officer, do people
become informanté to reform their lives or do they become
informants to save themeelves from criminal charges?

A No, we have had seversal people come in that have hit
rock bottoh, thinking that they are going to be able to
improve their lifestyle by helping ue make arrests.

Q Did you refer Mr. Lally for drug treatment at that

time?
A No, sir.
Q Did you get him into a prrogram to help him reform

his 1life?

A No, sir.

Q You used him as an informant in the buy of crack
cocaine?

A That is correct.

Q Now, as a matter of fact, after the first couple of

buys, I think you said he filtered back into the 1life of
crack cocaine?
A That is correct, after two.

Q Based upon the statements of Mr. Lally, he is he one
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that identified Ray Smith as being the one involved in

that buy?
A - That is correct.
Q As a matter of fact, the buy was from —- directly from

Dan Smith, wasn’t it, most of it?
A Dan Smith actually provided the product, that is
correct.

Q Okay. And Mr. Lally came back to you mnd identified

him.

Do you know if he was on crack cocaine at that time
or not?
A He had been searched prior to the buy.

Q That is not what I asked you.

Do you know if he had taken crack cocaine before that
buy or not?
A No.
Q He was searched and didn’t have it on him and you gave
him money?
A Right.
Q But you didn’t know before he came down to your office
if he participated in it or not?
A One of the policies we have, if'the informant appears ’
intoxicated, we will not use them. He could have used it
without appearing intoxicated.

Q Intoxicated?
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A Meaning drugs or alcohol. When I say
I mean under the influence of.
Q You don’t know whether he aid or not?

A No, sir, I do not.

255

“"intoxicated,"

Q Okay. Now, you don’t deny that you assisted Mr.

Hopkins in getting out of prison, do you?

A No, sir.

Q You don’t deny that, correct?

A No, sir.

Q Did you go to Judge Glavas and speak

to him about

granting him shock probation for cooperation?

A As I have with several peorle, yes.

Q So you did do that and Judge Glavas did, in fact,

grant him sghock probation?

A I am sure it was not based solely on me.

Q You know that your comments helped as a Police
Officer involved in the case?

A Yes.

Q if you didn’t want him to and you asked him ﬁot to,
he would weigh that, too?

A That is correct.

Q Now, you spoke to Dan Smith in this, correct?
A That is correct.

Q You took a statement from him, too?

A That is correct.
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Q And in that statement I believe he told you that
with regard to that drug case he thought he was going
to get probation, didn"t he?
A Yes, I believe you are right.
Q He told you that?
A Yes.
Q As a matter of fact, he told you that he thought
that the:case get for trisl, I think it was 1-25-84, was
continued, ien’t that what he s8aid?

He thought the lawyer continued that case?
A I believe you mre correct.
Q And, in fact, he didn"t think he had to go to Court

on the 20th of January, even though the docket shows that

he did?
A I believe you are right.
Q And it is not unusual for an attorney to go ask for

a continuance, that happens all the time around here &nd
in every courthouse, right?

A Right.

Q So, did you contact his attorney and ask him if he
went for a continuance or if he told him he was going to
get probation?

A I spocke with Mr. Roses and he couldn’t remember.

Q So hies attorney didn’t remember whether.or not he

told him he might get probation?
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A He could not be specific.

Q As s matter of fact, Danny denied ever being mt the

shooting, correct?

A Yes.

Q Denied an& jinvolvement in it, really, correct?

A That is correct.

Q Now, let’s talk about, for a minute, Michael Smith.
A Okay.

Q You and Mr. Rosenbaum arranged to take hie deposition,
correct?

A That is correct.

Q That was in June of "95%?

A Yes.

Q I am sure you have looked over that transcript?

A Right.

Q At the end of that transcript Mr. Smith is asked if

he would be available for the trial?
A That is correct. |
Q I believe it is by Mr. Elwell who was representing
Mr. Smith, is fhat correct?
A Yes.
Q And he indicates that he --
MR. ROSENBAUM: To oéin & phrase
from the defense, the transcript will speak for

iteelf as well.
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j;t) 1 I object.
2 THE COURT: Sustained.
3 ‘Q At any rate, in June of 95 you expeéted him to be
4 at this trial, correct?
5 A I hoped he would be here, yes.
6 Q And I think your testimony was that at the end of
7 the deposition --
8 ' MR. ROSENBAUM: I am objecting.
9 your Honor.
10 . "MR. BRUNER: I am not asking
11 . about the transcript.
12 Q Your testimony was that Ray Smith had & statement
_____ 13 about Michael Smith?
> 14 A That is correct.
15 Q And what kind of room were you in, by the waﬁ?
16 A We were in a jury room.
17 Q And the jury room is here?
18 A Tt would have been that room. I don’t remember which
19 one
20 Q 1 believe Ray Smith wze there, right?
21 A Correct.
22 Q _His lawyer, at the time,-Tom Elwell, wae there?
23 A Correct.
24 Q And the other Defendante were there, Denny Smith, Stan
25 Jalowieec and their lawyers, Mike Duff was there for Danny
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Smith and Jalowiec had Mr. Grunda?

A Correct.

Q And I presume that Ray Smith was not sitting next to
you? |

A No, sif, he was sitting with his attorney, right.

Q Were you on one end of the table and Ray on the other

end of the table?

That ie correct.

And Ray wae sitting next to hie lawyer?
That is correct.

Next to probably the other defense lawyere?

It wae a fairly crowded table.

o » O 9 » O w»

So the comment that you heard, that you testified to,

was from the other end of the table?

A Correct.

Q The Court Reporter only picked up the word "kill"?
The Court Reporter only picked up the word "kill"?

A Yes.

Q There is no doubt that at the time that comment was

made Mr. Elwell wes there, right?

A Correct.

Q And Mr. Duff?

A Correct.

Q And Mr. Duff e investigator -- I can’t pronounce the

name —-- but he was there?
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That is correct. ’

MR. BRUNER: One moment, your
Honor.

I have nothing further, your Honor.

MR. ROSENBAUM: Nothing.

THE COURT: | ' Thank you, you may
step down, Mr. Leiby.

(Witnees excused.)
E S S

THE COURT: Ladies and
gentlemen, it is now twelve noon and we will take
our afternoon luncheon recess.

I will say to you that Ms. Skinner indicated
that she has contacted Moss”™ on your behalf and
that they will be holding some tables for you at
this point. Recognizing that you do have a
distance to go to get there, we will return at
1:30, gives you about an hour and a half at thie
point.

Remember the admonitione previously glven
ebout not discuseing thie case amongst yourselves
or letting anyone diacuas'it with you.

{(Whereupon, & luncheon recese wse had.)
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AFTERNOON SESSION, FRIDAY, DECEMBER 1, 1895

(Whepreupon, the jury was returned to the
courtroom, the State offered sll the State’s exhibite
which were admitted.)

THE COURT: Mr. Rosenbaum, for
the record at this point, with the jury present,
doee the State have &any more witneeses to call
in ite case in chief?

MR. ROSENBAUM: The State rests,
your Honor.

THE COURT: Very well.

And at this point, ladies and gentlemen,
the housework that needed to be done in
snticipeation for thie, and this is Just for
the record, has already been done €0 that we
don 't have to send you back out again at this
point.

All the evidence that has been admitted
as far as the State is concerned is admitted
and thet, sgain, I will say to you if it doee
not follow sequence exactly 1, 2, 3, 4, 5,
don’t look —- if it is 1, 2, 3, 7 and 8,
don "t look for 4, 5 and 6 because what you
have ie what you get at thie point.

. S S 3
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STATE RESTED.

b S G 3
THE COURT: Mr. Bruner, you
may proceed.
| MR. BRUNER: | , Yes, your Honor.

I would like to call Mr. Mielcarek at this

time.
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DEFENDANT S CASE

Thereupon, the Defendant, in order to further
maintain the isgesues on his part to be maintained,
called GERALD MIELCAREK as a witness and, after being
first duly sworn, was examined and testified as

follows:

DIRECT EXAMINATION OF GERATD MIELCAREK

BY MR. BRUNER:

O » o0 »» HOH O O > O

Would yvou etate your full name?

Gerald Mielcarek. |

Mr. Mielcarek, what is your occupstion?

Private investigator.

Where are your offices located?

2834 Broadway in Lorain.

And how long have you been a private investigator?
Approximately seven years.

Did you have the oprportunity to sit in on the

depoeition of Michael Smith?

A
Q
A

Yes, sir, I did.
And who were you there for st that time?

1 was requested to be there by Attorney Duff who

represents a co-Defendant.

Q

Did you have an opportunity to hesar the teetimony

of Mr. Smith?
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Q Where did that take place?

A In the jury room down in the basement of this building.
Q And where were you seated in relatioﬁ to Raymond Smith?
A Across the table from him, probably about three feet
away. |

Q And where was Detective Leiby seated?
A Acroses the table and further to the left on the other
end of the table.

Q He was a little farther away than you?

A Yes, sir.

Q At.the end of that deposition, did you harpen to hear
& comment by Ray Smith?

A Yes, sir.

Q And wae there something said by Mr. Rosenbaum before

that comment was made?

A Yes, sir.
Q Do you recall what that was?
MR. ROSENBAUM: ObJection.
THE COURT: Overruled.
A I believe Mr. Rosenbsum wee responding to s gqueetion

by Attorney Elwell if myeelf, the investigator, would have
an opportunity to locate Michael Smith at & later time and
epreak to him in regards to the case.

] Were you givén that opportunity?

A No.
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Why not?
MR. ROSENBAUM: - Objection.
If you know?
THE COURT: Counsel approach.
(Whereupon, the following proceedings
occurred at the bench out of the hearing of the Jjury.)
MR. BRUNER: I want to ask him
whét wee esld sbout him being in danger.
MR. ROSENBAUM: . Doesn’t the
deposition speak for itaelf?
MR. BRUNER: No.
MR. ROSENBAUM: Yee, it does.
MR. BRUNER: Because there is
nothing in there about the comment that Ray made .
THE COURT: All it says is
"kill."
MR. ROSENBAUM: What he is talking
sbout is in the deposition.
MR. BRUNER: He saw eome things
bgsed upon that?
He esaw the reaction of the people.
THE COURT: 0f who?
MR. BRUNER: Of Rey Smith énd how

it was said and what was said.

THE COURT: Proceed.
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1 (Whereupon, the following proceedings

2 occurred back in the hearing of the Jury.)

3 Q Did anybody make a comment about danger to Michael

4 Smith?

5 A Yes, sir, Attorney Rosenbaum stated that —-

6 MR. ROSENBAUM: "~ QObjection.

7 It is the same question. The deposition |

3 epceke for itself.

9 THE COURT: If that arpesrs —-—
10 was that a matter of record on the deposition?
11 If that is the case, then, ves, the

12 deposition does speak for itself.

13 Q Okay, based upon that comment, did Ray Smith say

14 anything?

15 A Yes.

16 MR. ROSENBAUM: Objection.

17- He cannot speak for Ray Smith.

18 MR. BRUNER: Your Honor, there
19 is one word that the Court Reporter got.

20 ' ‘MR. ROSENBAUM: He cennot say what
21 Raymond Smith spoke.

22 Is he clairvoyant? .

23 _THE COURT: He sald, "Did he
24 say anything?”

25 MR. ROSENBAUM: No, he didn"t. He
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asked him what.

(Whereupon, the question wae re-resd by the

Reporter.)

MR. ROSENBAUM: He can’t say what
he spoke, only why he spoke, so I object to that
question and ask that the answer be stricken.

He has asked to speculate about a comment.

THE COURT: All right.

The objectlon is sustained.

BY MR. BRUNER:

Q

At the end of the deposition did Ray Smith eay

something?

A Yes, he did.

Q Okay. And did you eee his expression at that time?
A Yes, sir, I was looking directly at him.

Q And what did he say?

A The way I recall, he stated pretty much the same as

what Detective Leiby stated. He stated, "That ise my son,

f raiéed him," and then he shrugged his head and shrugged

hie shoulders, "and now I am going to kill him?"

And I took it aes & question.

MR. ROSENBAUM: Objection.
Q How did he appear?
Did he apresr threatening to Michael Bmith?
A I didn"t take it that way, no.
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ﬂ 1 MR. ROSENBAUM: Objection.
2 So you eaid he shrugged his shoulders?
3 A Yes.
4 Q And that was it?
5 Was there anything else that he said?
6 A Not from my point, no.
7 MR. BRUNER: I have nothing
8 further.
9
10
11
12 CROSS-EXAMINATION OF GERALD MIELCAREK
. 13 BY MR. ROSENBAUM:
! 14 Q " You are employed by who?
15 A Private investigator for Midtown Security.
16 Q In this case you were employed by whom?
17 A Attorney Duff.
18 Q On behalf of what Defendant?
19 A banny Smith.
20 Q And your Jjob ie to do what?
21 A To investigete witnesses.
22 Q To gather evidence that would clear Mr. Smith or
23 agelist in the defense?
24 A Yes, sir.
25 MR. ROSENBAUM: I have no other
)
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questions.

REDIRECT EXAMINATION OF GERALD MIELCAREK

BY MR. BRUNER:

Q
A

Were you hired for Raymond Smith?

No, sir.

MR. BRUNER: I have nothing

further.

RECROSS—EXAMINATION OF GERALD MIELCAREK

BY MR. ROSENBAUM:

Q

But you have cooperated and spoke with Mr. Bruner and

sdvized and met with him how many times during this trial?

A
Q
A
Q

I met Mr. Bruner how many times?
Did you understand my question?
No, sir.

How many times has he come to the back of the courtroom

and spoke with you and you advised each other on things that

pertained to the case?

A
Q

Two or three times, sir.

That is all?
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A Yes.

Q Poseibly more?

A I don"t believe so.

Q Has he conferred with your employer, Mr. Duff?

A I oan;t speak for Mr. Duff.

Q You weren 't present when they were talking?

A Yes.

Q Isn"t the defense trying to seeist esch other in theee

matters in the defense of these three Defendants and working

together?

MR. BRUNER:
THE COURT:

Whether they mre working

not important.
MR. BRUNER:
that.

THE COURT:

MR. ROSENBAUM:

questions.

‘MR. BRUNER:
further.

THE COURT:

eir.

Objection.
Qkay at this po}nt.
together or not is

I am objecting to

Sustained.

I have no other

T have nothing

You mey step down,

(Witnees excueed.)
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MR. BRUNER: . Your Honor, at this

time the defense rests.

¥ %k ¥

DEFENDANT RESTED.

¥ K XK
THE COURT: Is there any
rebuttal?
| MR. ROSENBAUM: I need B couple
minutes.
THE COURT: Fine.

(Whereupon, a short recess wWas had.)
(Whereupon, the Jjury wae returned to the

courtroom and the following proceedings occurred.)
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REBUTTAL TESTIMONY

Thereupon, the State of Ohio, in order
to further maintain the issuee on ite part to be
maintained, called JAMES DROZDOWSKI as a witness and,
after being first duly sworn, was examined and
testified as follows: |
DIRECT EXAMINATION OF JAMES DROZDOWSKI

BY MR. ROSENBAUM:

Q

Sir, will you state your name and spell the last name

for the record, please?

A
Q
A

Q
A

Deputy Jemes Drozdoweki, D-R-0-Z-D-0-W-5-K-I.
How long have you served as a Deputy Sheriff?
Since June of this year.

And prior to that were you in law enforcement?

Yes, I was the Police Captain of Grafton for seven and

a half years.

Q

As one of your duties ae a Deputy Sheriff, did you

trensport any of the Defendants to a deposition of Michael

Smith that occurred in the basement of thie building?

Yes, I did.

A

Q And were you present at the end of that depoeition?
A Yes, 1 was.

o And did you hesr Ray Smith meke s comment to Micheel
Smith?

A Yes.
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Q Did he threaten him?

A Yes.
MR. BRUNER: Objection.:
THE COURT: Overruled.
Q Did you have occasion to observe the Defendant and his

demeanor when he made those statements?
A Yee, I did.
Q Wee he serious?
A I felt so, yves.
MR. ROSENBAUM: Nothing further.

THE COURT: Mr. Bruner?

CROSS-EXAMINATION OF JAMES DROZDOWSKI

BY MR. BRUNER:

Q Deputy., you work in law enforcement, right?
A Yés, sir.
Q You are there making sure that Raymond Smith, as your

priesoner, doesn’t do anything. correct?

A Yee, eir.

Q Ien"t that your Jjob?

A Yes, sir.

Q How far from Ray Smith were you?

A Approximately two to three feet away.

Jalowiec Records Discovery
Lorain County Prosecufor's Files

Box 4 of 5
Page 514




ST
/

H :
Y ;
RN

N W N O bk W N

e
= O

o
[\e]

13
14
15

16

A

Q
his

A
Q
A
0]
A
his

Q
A

him.

Q
A

274.

So, did you see Mr. Mielcarek there?

Did you see him, do you know who he 187

No, I don’t.

Would you please stand up?

Did you see him there?

I believe so. He was sitting over to the side.

And when that comment wae made, did Mr. Smith shrug
shoulders, do yoﬁ remember that?

I don"t recall.

Did he say something like, "I raised my son”?

Yes, he did.

And did he shrug hie shouldere after that?

I remember him turning, ves. As far aslshrugging
shoulders, I don’t remember.

Did he turﬁ towards Mr. Mielcarek or to you?

He turned towards the other person sitting next to

Who was Mr. Elwell?

No, there was a Mr. Jalowiec sitting next to them.

They were three together. We had them together.

Q

. You didn 't take the threat enocugh that you threw him

in jail and put.him in chaeins?

A
Q

He was slready in jail and handcuffs.
You didn’t grab him and throw him sgainet the wall?

No, sir. He did not get out of the chair, no, bu§
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when he turned and made the comment, I was surprised.

MR. BRUNER:
further.

MR. ROSENBAUM:
queaﬁions.

THE COURT:

may step down.

(Witness excueed.)

¥
MR. ROSENBAUM:
Qitneaaes.
THE COURT:
| ¥

(End of Testimony.)

K

T have nothing

I have no other

Thank yvou, ¥ou

¥ X

I have no other

Very well.

¥ X

b S 3
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CERTIFICATE

The State of Ohio, )

County of Lorain. ) B8:

I, Thomas B. Masterson, Official Court Reporter of
the Court of Common Pleas, Lorain County, Chio, do hereb&
certify that this is & correct tranecript of the testimony
in this case.

I further certify that this is a complete
transcript of sald testimony.

IN TESTIMONY WHEREOF, I have hereunto subecribed

my name this A3 day of January, 1996.

ST

Thomae E. M&Bteraggiz;AMJ
Notary Public, State of Ohio
Lorain County Courthouse
Elvria, Ohio 44035

My Commission Expires 10-10-96
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