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The State of Ohio )

-

County of Lorain ) 65&:
IN THE COURT OF COMMON PLEAL

The State of Ohio, )
Plaintiff, )
vs. ) NQ. 95CR046838
Raymona Agustus Smith, ' )
Defendant. )
X X X

COMPLETE TRANSCRIPT OF TESTIMONY TAKEN DURING

THE TRIAL IN THE ABOVE-CAPTIONED CAUSE BEFORE THE

~ HONORABLE KOSMA J. GLAVAS, PRESIDING JUDGE OF SAID

COURT, COMMENCING ON TUESDAY, NOVEMBER 28, 18995.
X %X X
APPEARANCES:
Aprpearing on behalf of the State of Ohio:
Gregory A. White,
Lorain County Prosecuting Attorney, by
Jonathan Rosenbsaum,
Assistant County Prosecuting Attorney.
Appearing on behalf of the Defendant:
Harvey Bruner, Eeg. and

Bret Jordon, Eeq.

Jalowiec Records Discovery
Lorain County Prosecutor's Files

Box 4 of 5
Page 239




S I © > B 6 | R S ot H o

© @

R

10

11

13
14
15

16

INDEZX
WITNESSES: | IRECT CROSS REDIRECT  RECROSS
STATE"3:
" Michael Beaman - 2 12 16 17
Heather Neilson Raaf,

M.D. - ' 18 37 45 45
Sharon Rosenberg - 48 58 64 65
Linds Luke - 66 T2
John Homoki - | 76 98 102 103
Sharon Horkine - 106 113
Sandre Willisme - 138
Brian Howington - - 14? 157 158
Terry Hopkins - 183 214 215
Joann Fike - 25
Alan Leiby - 253

rested -~
DEFENDANT 5 :
Gerald Mielcarek - 2€ 268 268 269

Defendant rested -

REBUTTAL:
STATE S:
James Drozdoweki - 272 273
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MARKED OFFERED ADMITTED

Photos in cemetery -

Corpner e verdict,
autopsy, protocol, etc.-

Coroner s photos -

Cuyahoga County Trace
Evidence Lab report -

Fhotoe of car -

Blood sasmple and hair -

Cigarette lighters,
cough syrup, black metal-

Brown steak knife -
Victim e clothes -
Piece of trunk liner -

Court file to Grand Jury

on Raymond Smith 8-27-83 -

Court file to Grand Jury
on Danny Smith 9-1-83 -

Arrest repcrt on Raymond
Smith 8-19-93 -

Arrest report on Danhy
Smith 8-12-93 -

Police dailly log 9-15-93 -

. Confidentisl informant

sgreement -

pP/M

P/M

P/M

P/M
P /M
P/M
P/M
P /M
P/M
P/M
P /M

P/M

P/M

P/M

P/M

6 6
22 22
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EXHIBITS: (Cont.)

STATE"S: (Cont.)

Note: P/M indicates exhibit was

previcusly marked

iii

MARKED OFFERED ADMITTED

P/M

P/M

P
P/M
P/M

10 - Tape 6-7-83 -
11-A -~ Raymond Smith tape 7-5-94 - P/M
11-B - Second Raymond Smith
tape 1-11-95 -
11-C - Transcripts oflll—A
and 11-B -
12 - Photo of dog -
13 - Michael Smith deposition -
~ DEFENDANTS:
None
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STATE"S CASE

Thereupon, the State of Ohio, in order
to further maintain the issues on 1ts part to be
maintained, called MICHAEL BEAMAN as a witness and,
‘after being first dul& sworn, wae examined and
testified as follows:

DIRECT EXAMINATION OF MICHAEL BEAMAN

BY MR. ROSENBAUM:

Q Will you state your name, please, sir?

A Detective Michael Beaman.

Q Spell the last name for the Reporter, please?

A B-E-A-M-A-N.

Q Okay.

A Badge No. 1115.

Q How long have you served the City of Cleveland &s
a Police Officer, Detective?

A Sixteen and a half years.

Q And how long have you been a Detective?

A Been a Detective for the last, approximately eight
VEAYE.

Q And how long have you served on the Homicide Unit?
A Last three years.

Q As a result of your position on the Homicide Squad

for the City of Cleveland, were you summoned to a

cemetery on January 19th of 847
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A Yes, I was.

Q Will you tell the Court and Jury why you Were so
summoned, sir?

A We received a call approximately 9:55 hours of a
mele s body found in the cemetery, possible vietim of
a homicide.

Q And what did you do, sir?

A We responded to the scene.

Q And what does the normal response of such a call
for the Cleveland Police Department involve?

A Bagically Just getting -- meking sure all the
materials vou need for the investigation ie in the car
and going to the scene to see what you have.

Q What goes to the scene?

A Myself, my partner; We usually bring along our
Scientific Investigation Unit and other personnel
that is mlready on the scene.

Q And who was on the scene when you arrived there?
A Supervisors from the Fifth District along with
several other zZone cars.

Q Can vou tell the Court and jury briefly what you
did when you arrived and what the Scientific
Investigation Unit 4id?

A When I arrived to the scéne we were led into the

cemetery. The entranceway is off the south side of

Jalowiec Records

Discovery

_Lorain County Prosecutor's Files

Box 4 of 5
Page 244




_____

'\\"—/'

o s W N

O W N O

10
11
12
13
14
15

16

4

Quincy Avenue. Once you go up in the cemetery we found
the victim e body laying in the second driveway which
runs eaet and west. |

At that time we immediately started trying to figure
out what type of wound is on the body that is visible at
this point, gathering evidence, things of that sort.
Q@  Did you instruct the Scientific Investigation Unit
to do anything?

A We instructed them to take photos. They aselsted in

picking up evidence around the body or possible evidence

around the body.
Q Will you describe the weather conditions on Jahuary

19th of 18957

A Ninety-four?
Q I am sorry, “94.
A It was extremely cold. As a matter of fact it was

recorded as the coldest day in Cleveland histofy.
Do you have any idea what the temperature was?
i believe it was minus 46 degrees wind chill factor.

Did the cold affect your normal movements?

» O r O

Yes, it did. First of all, my pen wouldn’t write,
even had trouble with a pencil, caused my joints in my

hand to lock up. Several times I had to get in the car
to let my hande warm to continue working.

Q Sir, I would like to hand you some photographs that
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have been marked for identification as State s Exhibits
1—A through 1-P, ask you to look gt them, rlease.

Do you recognize those rhotographs, sir?

A Yes, I do.

Q Are they some of the photograrhs that you had the

Scientific Investigation Unit people take at your

direction?

A Yes, they are.

Q Db they truly and accurately depict the scenes'they
represent?-

A& Yes, they do.

MR. ROSENBAUM: - Your Honor, with
the Court s permission, I would move admission
and ask that the Detective be permitted to hold
them up one at a time and show them to the jury.

MR. BRUNER: I am going to entér
my objection on the.grounds previously mentioned.

THE COURT: They shall be
admitted.

Excertione noted, Mr. Bruner.

WHEREUPON STATE" S EXHIBITS 1-A THROUGH 1-P,

HERETOFORE MARKED FOR IDENTIFIPATION WERE OFFERED AND

ADMITTED INTO EVIDENCE.
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MR. ROSENBAUM: Can we approaéh one
moment?
THE COURT: Sure.

(Whereupon, the following proceedings
occurred at the bench out of the hearing of the Jury.)
MR. ROSENBAUM: For the record I
would like to know what the specific objection
WEES .

MR. BRUNER: We filed a motion
previously claiming the gruesome photographs and
in addition to that, these are duplicative.

(Whereupon, the following proceedings

occurred back in the hearing of the jury.)
Q Sir, T would like you to start with State s Exhibit 1-A
at the top and tell the jury what that is?

TﬁE CQURT: And as you show or
eay something about.each one of the photos,
indicate what number it is.

A State’s Exﬁibit 1-A, this exhibit shows a distant shot
of the victim s body laying in the drivewsay, which I
explained eérlier, in the cemetery.

MR. ROSENBAUM: Could he pass that
down, your Honor?

THE COURT: As long as they have

been admitted into evidence, he may.
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im;ﬂ 1 A State s Exhibit 1-B shows a photo of the victim’s upper
2 garment we found away from the body laying on the snow bank.
3 Exhibit 1-C is a-photo of a bent 32 caliber shell
4 casing which was found in the snow by the victim s body.
5 1-D is m small spring, metal spring. It was collected:
6 It was believed to be possibly a firing pin for an automatic
7 weapon, also blood spots in the snow.
B 1-E shows & large blood stain with emsll haire in it,
9 possible firing mechanism that was found on the scene and
10 ‘. again, an unspent 32 caliber shell, a bullet.
11 Stéte's Exhibit 1-F shows & closeup picture of the
12 victim as he was found lying on his stomach in the driveway.
. 13 It also shows a very close shot of a wound that we observed
\
it 14 on his left shoulder and a massive amount of blood around
15 his face.
16 1-G shows a closeup shot of the victim™s face as he
17 was turned over by the Coroner g Office upon their arriv&l.
18 Also, on the left side of his throat is a large wound.
19 State s Exhibit 1-H shows a closeup of the victim’s
20 cheet ares covered with blood, slec ehows A picture of &
21 knight or a horse which wae tattooed on his body.
22 1-1 is another distance ghot of the victim’e body as
23 it lesye in the driveway of the cemetery. |
24 1-J, once sgain just another shot of the victim’e body
25 lying in the driveway. '
fmﬁ
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1-K is a liftle bit closer view of the victim’s body
laying in the driveway. It shows some tire tracks and blood
stains away from the victim s body.
1-L, another photo of the victim’s body laying in the
driveway and a little bit clearer view of the blood stains

and the tire tracks.

Q Detective, do those go right through the blood stains?

A Some of them do, vee. In fact —— yesh, they do.
Q@ Okay.
A 1-M, again another shot showing the tire tracks that,

sppear at that time to miss it, appeared to go away from the
body, going eastbound, a photo of the body as it laye in the
cemetery, shows where the upper garments were found in the
left—haﬁd.corner south of hig head mnd a pack of Winston
cigarettes laying in the driveway and again the tire tracks
and the body.

1-N, mes in Nancy, shows a pack of Winston clgarettes
laying in the driveway and again the tire tracks, a pack of
cigarettes found lying on the ground not far from the body.

1-0 is & cloeeup of & red cigarette lighter and a
quarter found near the body.

1-P is a closeup of a green Bic lighter which was alsd
found in the srea nesr the body and & very important pilcture
of possible boot print.

THE COURT: Ladies and
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gentlemen, you will have those in the Jjury room
when you start your deliberstions. Thie ie Juet
a'quick view at this point.

You may proceed.
Q Sir, I would like to place before you what has been
marked for identification as State’s Exhibit 3-E, ask you to
look at it and tell the Court and jury if you are able to
identify it? |
A Do you want me to open it?
Q If you need to.
A You can see that the writing ie s little rough from
trying to writé in the cold weather. Looks like a blood
sample that was taken from the’Scene and a suspected hair.
Q Were blood, hair and body samples taken for later
analysis from the scene at your direction?
Yes.
And were thoee analyses performed?
Yes.
Can you tell the Court and jury who performed the
enalyeis on the blood and hair?
A That would have been done by the Cuyshoga County

Coroner s Office, Trace Evidence Division.

Q So, the esmplee were given to them for mnalyeis?
A Yes.
Q What happened to the samples after the analyseis?
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A After their completion and we reéeived their report,
all evidence was returned to our property room.
Q Sir, I would like to hand you what has been marked
for identification as State’s Exhibit 3-F.

Would you lock at that, please, and see if you can
recognize that?
A Some of the items that were found in the area of
the body. It ie & pack of Winston clgarettes, a red Bic
lighter, green Bic lighter, a bottle of Tavist Cough
Syrup and a piece of black metal.
Q Officer, some of those iteme are depicted in the
picturee that you have displayed?
A Yes, éll of the items are except the cough syrup.
Q I would like to hand you State s Exhibit 3-G and aek
if you can identify the contents of it, please?
A This is a brown steak knife with a wooden handle,
five inch, silver blade, that was found around'the scene
- well, actually found inside the victim’s outer garment,
ooat..
Q And I would like to hand you some clothing that has
been marked for identificetion as State’s Exhibit 3-H.

Can you identify that, please?
A Yes, thoee are the clothes that you will see in the
pictures that was laying on the enow mound, the victim'se

shirt and coat. The pants were worn by the victim at the
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Q Were all the iteme that vou identified eeized by the
Cleveland Polioe Department at your direction, sir?
A Yes.
Q And were they housed prior to bringing them to triel
in.the property room at the Cleveland Police Department?
A All except for the clothes.
Q Where were they held?
A They were held at the Coroner’s Office.
Q And except for the analysis done on the items and the
time they were with the Coroner’s Office, are they in the
game condition today as when they were impounded'at your
direction or by yourself? |
A Yes, they are.
Q | Now, did you know who the victim of this crime was

right away, sir?

A No.

Q Can you tell the Court and jury how his identity was
made?

A Well, for sbout a week or eo we done the routine thing,

fingerprinte. checking of missing person fileg or
descriptions to.seé if they matched. |

We received s number of calls from other municipalities
of missing persons that matched that descrip£i0n and we had

to confirm fingerprint checks with those people.
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My partner and I also, after coming up with negative
results on the identity, we started to concentrate on the
tattoo on his chest, the horse and the knight, tried to
learn more about the tattoo because we figured if we could
find out who .did that and it seemed to be a rare one, we
could find out who the victim was. That also led to
negative results.
Approximately & week and s helf, two weeke later,
we received a call from an officer who works for the
Cleveland Police Department, Sergeant David Roth and he
had been contacted by the Lally family as a result of’
their missing reports in Elyria, and checking asgainst
those reports and the family coming to the Coroner’s
Office, they identified hie body. |
MR. ROSENBAUM: I have no other
questions, your Honor.
THE COURT: ‘Mr. Bruner, you
may inguire, sir.

MR. BRUNER: - Thank you.

CROSS-EXAMINATION OF MICHAEL BEAMAN
BY MR. BRUNER:

Q Good morning, Detective Beaman, how are you?
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A Good morning, Mr. Bruner.
Q There is no question that baséd upon'&our investigation
thie homicide appears to have taken place at this cemetery,

correct, from the biood and everything you.found there?

A It sppears some things happened there, vyes.
Q Based upon your experience as a homicide detective of
these number of years, it,appears —-— the homicide appears to

have taken plsce in Cuyshoga County, correct?

A Yes, it appears that the majority of whatever happened

‘to Mr. Lally happened there.

Q Okﬁy. Now, I think you said that there were bootA
prints?

A In one of the pictures there was. You have to look at
it real hard. You can make out what appears to be a.boot
print.

Q Did you make any measurements of that?

A No, I 4did not.

Q There is also, if I am not mistaken, there are tire
tracks?

A Right.

Q Did you check anything about the tire tracke?

A In what respect, sir?

Q Cen you tell what kind of & tire it wae from or did

you make printe of the tire tracke?

A No, I did not.
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Q Did you ever do that?

A No, I have not.

Q Do you know other officers that have?

A There have been investigations that I read about that
do that.

Q The tire tracks in the snow were pretty clear?

A Appeared to be fine to me, but I am not an expert to

evaluate that.

Q Were there other boot, marks in the ares arcund the
body? |

A I don”t recall.

Q Did you get any fingerprinis off the lighters?

A They all produced negative results as far as the
lighters and the cough syrup.

Q Now, I think you told the ladies and gentlemen of
the jury at some point you concentrated on the tattoo

on the chest”?

A Yes.
Q Why was that tattoo so unusuwal?
A When we got to the Coroner’s Office, discussing it

with the Coroner’s Office, that had been used in the past
as identifying p@ople. Tattoo shops, I guess they record
what tattoos they put on people and noticing the tattoo,
we Ffound that there were several shops in the eastern

suburbs that deal with what they call dungeon and dragon
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tattoos and that is what that tattoo was.
There ie & game called Dungeone and Dragons?

I never prlayed it.

Q
A
Q Kids now play it?
A Right.

Q

Is that what that tatoo is related to, some kind of

gang activity?

A There is & name for that, but it is Dungeon and Dragon
Collections.

Q Is it reldted to gang activity?

A No£ that I know of, no.

Q Related to drug activity?

A No.

Q S0, it is related to Dungeons and Dragons?

A It is like a comic book. When we went to a comic

business shop in Willoughby, we looked at tattoos that
they do to try to help us identify him.

Q When was the first time vou knew sbout who he was?
A About two weeks after the body was found, sometime
in February, I belleve.

Q You found thie stesk knife on his person?

A It was ineide the Jjacket, like the clothee were
1sying on the enow and the eteak knife wass ineide the
Jacket.

Q@ Okay. Wasn’t laying in the snow?
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A No.
%) 'Even though thie homicide hsppened in Cuyshogs County,
you didn’t do much further investigation, is that correct,.
after it was turned over to Elyria?
A I don"t understand your question.
Q What did you do other than turn the body over, turn
the bddy over to the Coroner’s Office?
A Identifying him and our investigation. After
identifying him, it led us to Elyria.

MR. BRUNER: I have nothing

further.

REDIRECT EXAMINATION OF MICHAEL BEAMAN

BY MR. ROSENBAUM:

Q It is fair to say that you participated in the
investigation to its coﬁclusion?

A Yes, I did.

Q That you worked it with Elyria?

A Yes, 1 did.

Q Now, was the knife in the pocket of the clothing
or within a fold of the clothing?

A Juét within & fold, if I recall correctly.

MR. ROSENBAUM: No other questions.
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RECROSS-EXAMINATION OF MICHAEL BEAMAN

BY MR. BRUNER:

Q You said it was in a pocket, now it is in a fold?

A No, I said it was inside the coat, more or less inside
of the fold of the coat. If it was laying in the snow, we

would have photographed it.

MR. BRUNER: Nothing further.
MR. ROSENBAUM: Nothing.
THE COURT: Thank youn, you may

step down.
(Witneee excueed.)

X X X
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i;iﬂ 1 occurred at the bench out of the hearing of the jury.)
2 THE COURT: How long?
3 MR. BRUNER: Not much.
4 THE COURT: Okay.
5 (Whereupon, the following proceedinge
6 occurred back in the hearing of the Jjury.)
7 THE COURT: ' You may
8 crose-eXxamine, Mr. Bruner.
9
10
11
12 CROSS-EXAMINATION OF HEATHER NEILSON RAAFK, M.D.
N 13 BY MR. BRUNER: |
,} 14 Q Dr. Raaf, the Cuyshogs County Coroner g Office ueuslly
15 investigates, as you stated, homicides or questionable
16 deaths in Cuyahoga County?
17 A Yes.
18 Q Correct?
19 A Yes.
-20 ] And se far se you know, asnd I guese you looked st the
21 gecene, thie desth occurred in Cuyshogas County, correct?
22 A Yes.
23 Q Now, I think vou testified that under all the
24 circumstances here, you don’t believe that the gunshot
25 wag fatal, is that correct?
A
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A Yes.
Q And the bruises iﬁ and of themselves probably weren’t
fatal, is that correct? ' |
A' Yes.
Q That it wag & combination of the gunshot that was not
fatal,nthe bruisee that weren’t fatal, and probably
exposure? . '
A Yes, aleo the brain injuries.
Q Now, the brain injuries that you talked about, when
you get a blow on one side of the head, you can have
bruieing on the other side, isn’t that true?
A True, under certain cirecumstances.
Q It is ﬁot the fact that you might have had two
blowe, you might have had one on one side of the hesad

and it aslso caused bléeding on the other side?

A Not in that case, no.
Q That 18 known as & contra-coup injury?
A Thet ie where the head ie mcceleralling and strikes

an object.

Q In this case you don’t believe that happened?
A No.
Q But at any rate his demth was & combination of

those factors, correct?
A Yes.

Q Now, we also had substances in his blood, correct?
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A Yes.
Q And what were those substances?
A As part of the works of an autopsy, I collect body

fluids, including whatever I can get. Blood, urine, bile,
which is from the gallbladder, fluid from the back of the
eve and stomach contents and what was found in the hody
was cocaine in the blood and urine and also cocaine
metabolized. Thet meens that not only was there the

original apparent component cocaine, but the body had

. started to bresk 1t down and break down the product.

Q Conld vou explain that to the Jjury?

If it is in the urine and the blood was taken more
recently and when the body beginé to bresk it down, it
ie 5 little bit in the past.

Am I saying that correct?

A More or-less, right.

Q Tell them how that is done?

A Cocaine 1s broken down fairly aulckly in the body

so the firet place you find it.and vou find what is
called the appareht component, the originsl ie in the
hody and finding it in the blood tells you nothing
sbout how they got it, whether it wae inhaled,
injected or smoked or whatever.

It hae gotten into the blood and all that cen put

it into the blood. As it circulates through the body,
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it géts broken down and winds up in the body fluids
which then filter through the kidney and the kidney
pushes them out into the urine and then eventually -
they collect in the urine and in the bladder &nd
then out.

First of all, finding cocaine in the blood,
whigh ordinarily would break down origihally, means
that he ﬁrobably used it fairly recently, but aleo
finding it in the urine meant that he used it long
enough before that it had & chance to circulate,
bresk down and cdllect in the ufiné aﬁd then he in
the urine in the bladder. |
Q Fairly recently, what do you meaﬁ by that?

A Probably within sn hour. It is & little hard %o
eay because yéu are looking st what might be one gram.

You don’t know if he had & little bit recently or he

" had B lot longer before and that was what wae léft,

but probably since s lot breake down within the firet
hour, he probably had used some within an hour of his
death, rouvghly. ‘

Q | All right. What are the effects of cocalne?

Can you_tell the ladiee and gentlemen of the Jjury?

- A Cocaine is a gtimulant. It seems to maeke you feel

more alert, more energetic, more self—cdnfident, hyper,

perhaps.
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More aggressive, perhaps?
That, too, 1t can.
And vou aleso said it was metabolized in his body?
Right.

What does that mean?

I > B A I A >

In order to get rid of certain kinds of drugs &nd
get them into the uyrine, the body has to modify them and
basically that ie what metmboliem is, it is not found in
the various areas of the body.

Cocaine gets down right in the blood stresm &and all
that doee is put it into components that can be sent out
in the urine or readlly filtered out.

Q To be metabolized, when would he have had to take
the cocaine in relation to the time of the desth?

A Again, it cén happen within an hour, so it is going
on all the time from the minute you start taking it.

Q Now, in reviewing the photographs, did you see any
boot marks on his body?

A No, I didn’t see any marks that had a particular
object seesocisted with them.

Q And sseuming he wass etomped to death, 1s it unusual

for vou to find boot marke on eomebody stomped to desth?

A It is more unueusl to find them than not to find
them. '
Q But vou didn"t find any here?
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Correct.

A
Q Did you find mny tire marke on this individusl?
A No.

Q

Did he appear to have been crushed by the weight of
B CBY?

A I wouldn’t have been sble to tell from the injuries,

no.
Q S0, your enewer 1s no?
A The answer ie no, did not appear that there was

nothing that would have told me that.

Q I think your notee indicete that his left ersrlobe
wae plerced three times?

A I do note that as the overall examination.

Q Some of the sbrasione on the skin -- you sald he
had & number of sbrasions where the skin looks like it
wae ecraped off?

A Yee.

Q Would that come from ihe blow?

A Possibly.

Q In AA through CC, you showed the jury rhotogrephs
of hies fingers? '

A Correct.

2] And there wae some ecrapes and brulses on the
fingers, correct?

A Yes.
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Q Do you know if those came from him fighting,
trying to hit aomebody?

A They could.

Q They could have?
A Yes.
Q Some of the other abrasions that yoﬁ mentioned,

the ones on his arm, could they have come from him

fighting ee well?

A Yes.
Q With cocaine., is there any way you can tell
whether someone hae tsken -- I am sure as a Coroner

you know the difference between crack cocaine end
powder cocaine?

A Yee, I do.

Q Ie there any way you can tell which one of

those Mr. Lally took?

A No, there is no way.
Q And the effects of cocaine is much more — I
don 't know how to describe it —- effective than

powder, I eurroee?

A In general, yes, mainly becsuse 1t is very
concentrated snd by emoking it, it gets inhaled,
gete into the blood rapidly asnd the effect of
cocaine, the grester effect is the more rapild

increase in your bloodetream of & concentration

43
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of cocaine.

It ie the &hange in concentrstion that makee
someone get the effect faster, I guess faster
changes means a more profound effect, and not
knowing which, I couldn’t say the effect.

Q The crack cocaine, to the ladies and gentlemen
of the Jury, 1s the one that is cracked up, I think?
A Yesah, if igs the one that is emokable because 1t

is soluble and it has a lower —— 1 think it is called

evaporation point so you can smoke it snd then when it

ie inhaled, it goes right across mucous membranes and
the little air sace of the lunge &and gets into the
blood and that is where‘you get a high concentration
and it is a quicker effect than powder which most
people inhale snd the powder sits on the nose and
gete absorbed.
Q And the bruilsees, they could come from him ewinging,
correct?

Him being involved in & fight?
A Yes. there ie no way to tell exactly how those
were acauired.

MR. BRUNER: I have nothing

further, your Honor.
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REDIRECT EXAMINATION OF HEATHER NEILSON RAAF, M.D.

BY MR. ROSENBAUM:

Q The injuries that Mr. Bruner seked you if they come
from fighting, you cannot tell if he is fighting as the
aggressor or fighting to save his life, can yvou?

A No, I can"t tell.

Q Now, are his injuries inoénsistent with being beaten
and struck by & vehicle while he is laying on the ground
or consistent with that?

A They are consistent'with that.

MR. ROSENBAUM: I have no other
questions.
THE COURT: : Mr. Bruner?

RECROSS-EXAMINATION OF HEATHER NEILSON RAAF. M.D.
BY MR. BRUNER:
Q His injuries are consistent with a vehicle hitting him? V
A You esid striking him on the ground or hitting him on
the ground.
Q How about the vehicle rolling over him with the weight
of the vehicle on him?
A It could do that, ves. These are what are called brueh

burn-type injuries, road rash is another thing that people
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call it. That is sort of a motorcycle term.

I say consistent with becsmuse that ie what it looks
1ike, but I cannot say where he got them or when.

Q The bruises on the body could have come Trom exposure
to the snow?
A I thought you were talking sbout the head.

No, the ones on the chest were deeper scrapes. The
one sres I =m not sure sbout could be from dragging. I
am not sure of the subseauent freeze. That is the part
where I sm not sure sbout the face.

Definitely on the body those are real road rash-type
abrasions, burns, as we call them, and I thought at first
that the body was dragged causing those.

Anything that scrapes a body along & rough surfszce

giveg that kind of abrésion or parallel scrapes.

MR. BRUNER: I have nothing
further.

MR. ROSENBAUM: Nothing.

THE COURT: You are excused.

(Witneee excueed.)
¥k X
THE COURT: Ladies and
gentlemen, it ie ten minutes to eleven. 1
think even though we had a fire drill, we

have not had our break this morning and it
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is time that we did that, take a short recess
st this point.

Remember the admonitions that I have
given you in the past about discussing this
matter amongst yourselves, letting anybody
discuss it with you or in your presence and
with that, we will tske a short recess.

(Whereupon, & short recees wae had.)

(Whereupon, the juryiwas returned to the

courtroom and the following proceedinge occurred.)
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Thereupon, the State of Ohio, in order
to further maintain the issues on ite part to be
maintained, called HEATHER NEILSON RAAF, M.D. as a
witness and, after being first duly sworn, was examined .
and teapified as follows:

DIRECT EXAMINATION OF HEATHER NEILSON RAAF, M.D.

BY MR. ROSENBAUM:

Q Will you state your name, plesse?
A I am Dr. Heather Neilson Raaf, R-A-A-F.
Q And are you employed?
A Yes.
Q Will vou tell the Court and jury what you do for a
living®?
A I am a forensic pathologilet.
Q Where do you practice?
A At the Cuyshoga County Coroner s Office.
Q Are you board certified in foreneic pathology?
A Yes. |
MR. BRUNER: We will stipulate
to the qualifications, your Honor.
THE COURT: Fine. ©So be 1t.
Q How long have you served CuYatha County as a Deputy
Coroner, Ma am?
A Four and a half years.
Q Can you tell the Court and Jjury briefly what the
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practice of forensic pathology entails?
A This is a special branch of medicine which involves the
study of deaths that are considered for oqronerfs cases and
these are cases that are defined in law deaths due to
accldent or homicide.

These aren’t always known in advance, but these are
deathse thﬁt are either due to some unnatural circumstances
or people who have died mysteriously in natural

circumstences where they are not under a doctor’s care

' and not expected to die.

Q Did you perform the asutopsy on the victim that concerns

the case before this Court snd Jury?

Q And I would like to hand you & series of photographs
that have been marked for identification State s Exhibits

2-A through 2-CC and ask if you can recognize them, Ma am?

A Yee., ves.
Q How is it that vou can recognize those photogrsphs?
A I do remember the case. It was unusual, but I think

the moet important thing ie thét these sre all ldentified
with a plate with hie unique case number on 1t.

Every autopsy, every caee that comee to ue 1s asaignéd
& unigue number and all of the documentes and photograrhe
associated with that case have that number properly in

them so that you know those are part of that case.
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Were those photographs taken at your direction and

under your control?

A Yes.

Q And were they taken in your presence?

A Yes.

Q Did you go to the scene where the victim s body was
found?

A I did, but not with the body present. It waes a day

or two later.

Q
&

A

Do those photographs truly and accurately depict the

cenee that they represent?

These? Yes.

MR. ROSENBAUM: Your Honor, with
‘the Court s permission I would like to be able
to hold each up, identify it, and explain the
significance of the photograph.

THE COURT: | If you ask for
their admission? |

MR. ROSENBAUM: I do.

THE COURT: ‘ Okay. May I see
them, please?

THE WITNESS: Yes.

THE COURT: : Mr. Bruner, have
you seen»these?

MR. BRUNER: Yes. I would cbject
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for the record on the grounds set forth in the
rreviocue motion.

THE COURT:l Okay. They shall be
admitted at this point.

X X X
WHEREUPON, STATE'S EXHIBITS 2-A THROUGH 2-CC,
HERETOFORE MARKED FOR IDENTIFICATION, WERE OFFERED AND
ADMITTED INTO EVIDENCE.
Q Doctor, if you would please identify each one and &s
vou identify it, could you piease refer to them by the
nureber that sppesre on the back of the pleture?
| (Whereupon, the jury was excused from the
courtroom along with everyone else due to the fire
~alarm sounding.)

(Whereupon, the Jury wase returned to the

courtroom and the following pfoceedings occurred. )

THE COURT: Ladies and
gentlemen, you have got a little bit of
everything eo far. This haprene on occasion
end the Court appreciates yoﬁr cooperation
in getting your wrape and_getting outelde of
the courtroom snd the courthouée s quickly
as possible.

Ladies and gentlemen, you recall when
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the fire alarm went off we were in the direct
examination of the Doctor, and, Mr. Rosenbaum,
you may continue your direct examination-of Dr.
Raaf.

BY MR. ROSENBAUM:

Q Would you take the photograph marked States s Exhibit
2-A, hold it ﬁp and explain the significance to the jury,
please?

A Yes. This is the photograph of Mr. Lally’s face.

This is the first photograph that was taken when the body
was brought to the Coroner e Office and I know that beceause
there is & white sheet under there and he is not on the
autopsy table yet.

We élways take what you might cell an incoming
photograph just as the body loocked as it is brought through
the door. This shows a lot of dirt and gome dry blood and
8o on on hie face,

The next photograph, 2-B, is completely clesned up.
Again, juet & picture of his face for general information
and identification purposes, but without &ll the dirt and &
number of injuriee are vieible, but you can also see those
closer up on subsequent photographs(that I had taken.

All of thoee have the same case number on them and you
will see that somewhere in eaoﬁ of theee photographs.

2-C is & photograph of his left eye close up, shows a
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lot of scraping all around the eye and two little skin

tearse. In the autopsy report I use medical terminology.,

skin tears are lacerations. One cut here kind of

"IL-shaped,” a little tiny one there.

Next one is 2-E. This also shows -- up over his
mouth it shows several things. There is an entrance
gunshot wound here. I didn"t shave away the moustache.
In other areas of the body I might shave away the hair
on an entrance wound. On the face we try not to make
too many changes. Little spot that I thought might be
stippling. I don’t know if you want to explain that
now or come back to it.

Q I would like you to explain it.

A When a gun is fired, what actually makes the bullet
go out the end éf the gun is a mini explosion where the
gunpowder is ignited and that literally blows a bullet
out of the gun and behind the bullet are the components
of this explosion.

There is, perhaps, a little-bit of flame. There is
smoke and tﬂere are fragments of unburned and partially
burned gunpowder and the smoke is very light. It only
travels out about six to eight inches. If it deposits
on the skin, you will get a powdery stuff on the entrance
wound that is called fouling. I didn’t see ény here.

However, the partially burned gunpowder is left here
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like grains of sand. If the person is within two to three
fest, that is about as far as that will travel. It will
strike the skin and it is heavy enough to imbed itself
in the skin and that is called stippling. Some call it
tattooing and éfter you wash off the face, it is still
there and I thought that looks like it. |

I wasn't sure at the time. I was able to confirm it
later on by exsmination. There is an-entrance wound here.
There is scrapes on the nose and on the skin. He has
another split in his lip here, another one there, bruises
all around his mouth and there is & esplit in the uprer
lip that you can see better on other photographs.

2-F is showing the lower lip pulled down. You can see
on the most inner rart of the lower lip the dark bruises:
and there is also a skin split. He received a blow hard
enough to split his lip on the tooth behind it and that is
what happened right here. You can also get a little idea
of the sprlit in the upper.lip skin. Splite happen when skin
gets sauashed between two hard surfaces.

Meny of vou have seen s child fall on the sidewslk and
the skin is often torn when they hit the sgildewslk aﬁd yon
get erlite right in there. This is the same kind of thing.
A blow that strikes the lip agsinet hie teeth is enough Lo
cause 1t to split.

This is the lower lip and there ie s corresponding
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picturé here, this is 2-G, and this is showing the same
thing with the upper lip peeled up. It is hard to 8e€
there is & nose here. This is the upper lip peeled up.
It has a eplit right in the middle snd a lot of dark
coloration which is bruilsing and you cean just see &
little bit of the upper tooth right there snd you can
also see the split in the lower lip.

Now, thie ie 2-H. I have Jjust & couplé of holders

to pull the lip back on the right side of the mouth

because there were three teeth knocked out on the right

side of the mouth. I believe that one or more wefe
probably knocked out by the bullet that went through
the right side of his .1lip and you see the scrapes on
hie chin as well.

If I may just briefly reverse the order of these
because it makes a little more sense.

2-J, this is part of an sutopsy, when you have
wounds in the héad and neck, to do a special dissection
and take out the organ, including the tongue; 2-J l1ls =
plcture of the tongue. Thie le the top of the tongue
and this is the back and there is & creamse in the tongue
where the bullet paseed by, a deep crease wound there.

Aleo, there are some smaller gprlite in the topr of
the tongue, probabiy if he bit down on his tongue when

he received a blow to the face that could have drove
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his tooth into the tip of the tongue and I believe that
is how thoee got to be there.

Thie is 2-I. This is a difficult photograph to
understand, but this is the final step of the neck
diseection. It wme trying to discover where the bullet
ended up and this is what you aré seeing, is the top of
the head way up here.

The autépay incielon hes been made here end the
flep of skin from the sutopsy has been peeled up and
then I have dissected into the ﬁeck'&nd rulled ur what
ie besically the back of the throat like that and you
may see a small dark mark there which is where the
bullet went through the back of the throat and then
in the area of bleeding which is where the bullet
struck the front of the spine, phe back of the throat
and the back of the spine and all of thie is the front
part of the spine &s seeﬁ from the inside of the body.

These are generally in order of head, trunk and
extremities.

Now, the next two are views of the acalp>area.

The scalp ie opened during sutopey .and they are designed
to show bruises. '

Now, this is Z—K; Thie is the ecalp peeled back,
bruiee, causes bleeding on the inside of the scalp.

The scalp is cut across this way and part is peeled
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forward and part is peeled back so it can all be put
back together mgain end the body can be viewed later
for funerale, so we have this peeled back and forward
and all of this red area is bruising that caused
bleeding into the tissues of the scalp and the outer
surface of the écalp.

0®/\f§ 2-L, eimilarly, this ile the left side of the head
and it showe bruleing on the ekull =nd then the
corresponding area of scalp that have bruises and that
is bleeding into the soft tissue basically.

A eimilar picture from the top, 2-M as in Mary, is
from the top, scalp peeled back here for this and showing
bruises st the top of the scalp in the tissue on the
outside of the scalp.

The next picture, 2-N, shows several things. First,
the scrapes on the side of his face by the left eye, the
nose and a few smaller onee on his left cheek, & larae
bruise on his left ear and a number of shallow cuts on
the neck.

Part of the neck diseection was.ta explore how deep
they were snd whether they injured anything. They weren’t
very deép. They went into the firet layer of muscle, but
they didn’t hit the jugular vein or carotid artery. Theee
are superficisl even though there sre & large number of

them.
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Is a scrape different than a bruise?
Yes.

How s07?

A écrape is where the surface of the skinvgets scraped
up. A bruise, the skin is intact, but there is bleeding
underneatﬁ to give it a type of bluish, purplish color.

Q Is s bruise like that caused by a blow?

A Yes, it could be or it could be from something btruehing
sorose the surface and there is a component of both because
the eye was swollen, so probably there is both & brulse
from the blow snd & scraping effect of rubbing up the skin.
Q If the body were etruck by a car, would that accountA
for the combination of one or both?

A There is nothing indicating thst it saye it was & CAr
and not some other object.

2-0 is variouwe injuries to the right side of the body.
There 1ie & brulse ag, 1ike right there. Kind
of a scrape effect. Part of £he cutting of the neck came |
aoroés and you see a little bit Qf‘it there and another
scrape here, bruise up here on the shoulder and you cin
etart to see some scrapes on the body.

I probably better go back and remind you, in the
autopey protocol the scrapes will be called sabrasions
because I wae using medical terminology for thoes.

Now, we are getting on to the trunk section. The
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first picture shows the body before it was cleaned up.
It ie juet & full length picture on the autorey table.
You have seen all the injuries of the head already and
I will go to greater detail, but thie is to document
and we have pictures from all angles.

This is from the left side, this is from the right
gide and I will go into greater detall later. The
mamber plate ie right there.

‘The last one is a picture of his back, Jjust with
the body'tilted up to the side.
Q That is number --
A I am sorry, 2-R. 2-S is & closer view of the trunk
ghowing a series of scrapes or abrasions goiﬁg across the
front of the trunk, =lso & little bit more on the left
slde underneath.the tattoo on his chest.

2-T shows closer up view of the scrapes on the right
gide of his chest, parallel scrapes.

2-1}, this shows what I took to be & deep cut, & BCrape
around it on the back of his left shoulder, not, you know,
deep into the chest cavity, but not a euperficial cut,

fairly deep.

Q Can you offer an opinion as to what caused that?
Wae it & sharp object, & blunt object? 2
A It appeared to be a sharp object. but sgain 1t hae no

charascteristice that would allow me to say precisely wbat
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2 Q Okay.

3 A 2-W, this is a picture of his right arm. There are

4 a few little small BCrapes here, but there is kind of a

5 largeyr scrape éf the elbow and it is to partiaelly show

8 that and this one, 2-X, is just a closer view with tée

7 arm & little twisted, of the scr&ﬁe on his elbow.

8 Theee abrasions are bright red in life. You know,

9 when there is 1life in skin, over time they darken. Ae
"10 that ares drieg, it is drying of the abrasion. That is
-11- what the derk coloy is mbout.

12 Moving onto 2-Y, this is the left arm, similarly
13 documenting scrapes and perhaps some brulses up here,
M} 14 soraspes on. the elbow. This reddish color is from blood °
15 settling. After someone dies and doesn’t have blood
lé pressure to keep blood going around and around, it all
17 eettles into the loweet part of the body eand that ie
18 where it is at this point;
18 Now, it happened that we received the body I think
20 before the blood had settled in any one area and the
21 fact that it is on hie back is more indicative of the
22 fact that the body wWHE On the'back from the time that
23 he wae brought in rather than he wae neceesarily found
24 that way.
25 '~ 2-7, this is his right knee. There ie & small
Jalowiec Records Discovery
Lorain County Prosecutar's Files

Box 4 of 5
Page 282



-

0 o [s 2B P S % B A

I S
N = O

13
14
15
16

17

31

scrépe or abrasion on the right knee that I have

documented with the rhotogrsasrh.

2-AA is a left hand. There are small scrapes on

the first finger and the middle finger. You can probably

hardly see them from here.

‘'2-BB, a slightly different view of the left first

Finger showing the scrapes on the top of the finger.

The leset one, 2-CC, ie the right hand. There ie &

whole area of skin that is scraped off the finger and

that is this area here. The medical term for & flap of

skin is'avulsion.

When you read where it saye the flep of skin is

svulsion, that is what it means, lifted off. (Indicating

throughout)

Q

Doctor, as a result of your examination of Mr.

Lally e body, were you able to conclude a minimum number

of times that he was struck?

A

It is difficult to give a precise number. We sat

and discussed this bhefore and looked end I think I can

tell you how we did thie, Jjust an estimate.

a

There is & blow here, little bit of & bleck eye and

scrape, snother one here, cometimes thie can be a single

surface snd blow, but when it 1s on two different surfaces,

that can’t hit & flat object at the same time.

There is at least two blows there, probably two to the
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mouth, one on either side, but it is hard to say, again
just giving an estimate, it is about four and then I think
the rest of the way of looking at it wés to look at the
scalp. |

Looking at-the left and right side, there is &ll kinds .
of different surfaces that couldn’t haﬁe been impacted
51multanpously - There must be four plﬁs one, two, thrPP
—- that is seven -- and we already counted four, 80 we
have at least eleven. I would eay thet 1s & minimum,
but I am just estimating what I can separate as separate

surfaces that couldn’t h&Ve been impacted aimult&neouély.

(Indicating)
Q And that is =mbove the neck and shoulders?
A Right, and then we have a series of scrapes on the

left, on the right, scrapes here and here, and 1t is
difficult to say precisely how those could have happened
and then there is the one on the b&ék of the shoulder.
(Indicating) “
Q The cut?
A Right.
Q 1f someone were to testify that the victim wouldn’t
stay down, we stomped him to death, would that be
bonsiatent with what you found?

MR. BRUNER:‘ _ Objection.

THE COURT: '~ Qverruled.
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K;jﬂ 1 She may answer 1if she can.
2 A Yes. |
3 Q Mow, were you able to calculate an estimated time of
4 death as a result of ybur examination? |
5 A I made an attempt. I should explain first of all to
6 the jury, that when you try to estimate time of death in
7 real life it is very different from what you Bese on
8 televigion and resd in booke where someone sayes, "Mr. X
9 died exactly at 10:30 last night,” that is truly fiction
10 and we really can’t make any kind of an estimate at that
11 precieely.
12 All I can give you is & window of time. In thie
- 13 case it was very difficult because these were extreme
\,} 14 conditione and most estimates thet we make sre based on
15 the body at room temperature and under normal conditions
16 and then I can kind of give an idee, agsin with a range
17 of time, and I had to go to a fair amount of trouble for
18 this case becmsuse the body, the tempersture that night
18 got down to 20 below zero, and the body was partially
20 clothed and cutdoore and thies is Jjust way beyond what
21 is normal, eo I did some special calculations and made
22 sn estimate, which you have to Juat'realize ie mn
23 esgtimste. |
24 k From rectal tempersture there waes B rectal
25 temperature of 70 degrees at 12;30, right when the body
)
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was brought into the coroner s office. Trying to take
into sccount the temperature of the night before, theé
weight of the body, the fact that it was windy rathér
than still and the clothing was light, I estimated or
used a formulsa that gave.me a figure of seven hours
from the time of death, plus or minus three.

So that is a rather broad window, from 12:30
backwarde eeven houre is back to 5:30 &nd plus or
minue three means somewhere between 2:30 and 8:30
and that is the best that I could do.
%} And that would be 2:30 to 8:30 a.m.?
A Yes.
Q Now, can you tell the Court &nd jury what mctuslly
caused Mr. Lally s death, why he died?
A I believe it was & combination of things. The
bullet wound I do not think was fatal. It didn’t strike
the spinal cord itself or eny vitel orgen. I am gure it
hurt, but it was not fatal.

Then he received & number of blows to the head.
You saw all those bruises and those caused brain injuries.
There was also a skull fracture which is vieible on an
x-ray that was taken at our office which I did see with
my own eves and there wss enocugh time for the brain to
swell. |

I believe it was a combination of the bullet wound
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and the head injuries that appeared to be from blows that
were the ceuvee of death.

There is no way to know for certain and if there
wasn 't a component of exposure as well, if he was left
there not quite dead, exposure would be pert of this,
low temperature with inadequate clothing, but that is
not something that I would be able to know for certéin.
Did you prepsre & report of your findings, Doctor?
Yes.

And have you referred to that report as the protocol?
Yes.

Is it also referred to ss the Coroner s verdict?

>0 O O O L

No, the verdiét is a separate dooument.l This is the
protocol and then there ie & verdict which is & etatement
of ciroumstanceé.

Q I would like to hand you an ekhibit which consiste of
two documents which I am going to staple together marked
as State’'s Exhibit 2 for identification purposes.

Will yvou look at that, please?

A Yes.
Q Do you recognize thoee documents?
A Yes, the top two pages are the Coroner s verdict.

Thies is a stetement of circumsetances thet ie prepared st
the Coroner ' s Office. It ie not something that I have

any part in. It is Just an official statement that is

Jalowiec Records Discovery
Lorain County Prosecutor's Files

Box 4 of 5
Page 287




e

. K
S

3

o <N O o s~ W

0

10
11
12
13
14
15
16
17

18

36
tyﬁed up by secretaries who are probably trained to do
that kind of preparation.

And then the second part is the autopsy protocol
itself wﬁich is what is done under my direction and
that is oomposea of a summary outline of all of the
wounds and injuries and some natural diseases and then
the full description followe that, including a description
at the end, the microscopic description and then there le
sn initial at the bottom of the last page that says, "R.C.
for H.R." which means that Robert Challener proofread this
for me.
I waz out having eurgery. That is why there are two

initiale at the bottom.
Q Are both of those documents true and accurate coples
of business reports kept in the ordinary course of business
of the Cuyshoga County Coroner s Office?
A Yes.
Q Is the top document, fhe verdict, does 1t bemr the
official seal of the County Coroner s Office?
A Yes.

MR. ROSENBAUM: I have no other

questione, your Honor.
THE COURT: Counsel, rlesee
spproach.

(Whereupon, the following proceedings
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Thereupon, the State of Ohio, in order
to further maintasin the issuee on its part o be
maintained, called SHARON ROSENBERG as a witness and,
after being first duly sworn, was examined and
testified.as followe:

DIRECT EXAMINATION OF SHARON ROSENBERG

BY MR. ROSENBAUM:

Would you state your name, please, Ma sm?
Sharon Rosenbersg.

Spell the last name for the Reporter, please?
R-0-5-E-N-B-E-R-G.

Are you employed, Ma am?

Yes, sir.

Will vou tell the Court and jury where you work?

0 P O P OO O

I am employed by the Cuyahoga County Coroner’s Qffice
in the Trace Evidence Leboratory. That is, of course, in
Cleveland, Ohilo.

Q And are you in charge.of the Trace Evidenoe Laboratory?

A I am & co-supervisor there. Our laboratory has two

gections. One is the trace evidence section, of which I am

gupervisor of. The other section is the DNA and serology
department, another section of which my collesgue, Linda
Luke, ie in charge of.

Q Will you tell the Court and jury what the duties of

your section of the Trace Evidence Lab are, Ma am?
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{Wjﬂ 1 A Our section has a variety of dﬁties involving the
2 collection mnd examination of some evidentiary materiale.
3 We do not deal with the serology part. My colleague will
4 discuss that further, but my work includee the exaﬁination
5] of clothing, exemination of & person’s hands, collecting
6 of various evidentiary hair fibers, gunshot residue, et
7 cetersa, on thé clothing.
8 We are going to be working directly with the
9 patﬁologist to see if there is information on the shooting
10 ~ that correlates with findinge on the body which could
11 inolude'such things ageain as looking for hairs and
12 fibers or defects or holes on the clothing that might
. 13 be indicative of where a wound occurred on the body and
_ﬂ> 14 then trying to correlate it with the clothing.
15 We also will get various items of possible evidence
16 | submitted to us by various members of the law enforcement
17 community and our Jjob is to examine them aend see if we
18 have something of relevance that is connected with the
18 particular case that we are working on.
20 Thie will very depending upon the nature of the cese
21 that we have. For inetance, if we are dealing with & case
22 involving gunshots or stabbing, there will be certain
23 poseible evidentiary material tha£ will differ than if we
24 are dealing with a case in which an automobile or esome
25 sort of & vehicle has struck someone and left the scene.
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So it varies on what the patient has died from and what
we ﬁave to work with.

Q. Can you tell the Court and jury what function your
section of the laboratory performed in the investigation
concerning the death of Ronald Lally?

A Yes, sir.

Our initisl work involved exsmination of Mr. Lally’s
hand, checkiﬁg for the presence or sbsence of gunshot
residue and checking for whether or not there was
indicatione of holding & metal object such as a gun.

In eddition, my work involved the examination of his'

clothing and in addition, we would examine materials

" submitted that was examined both grossly, that is with

the naked eve, and microscopically and a determination
made if we had correlation between his clothing &nd
material that was submitted for evidentiary comparison.
Q@ Were you able to détermine if Mr. Lelly touched a
weapon or fired a weapon?

A Let me get my report out if I may., please, s0 I can
be official.

Q Maybe I could hand you what has been marked for
identification me State’s Exhibit 3.

A All right. Yee, what I have is & copy -- thie 'is
the record and we will --

THE COURT: Mr. Bruner, you
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have seen these?
MR. BRUNER: Yes, your Honor.
Q Can you identify what is State’s Exhibit 3, Ma " am?
Yes. This is a copy -— this is the report of the
material itself, a culmination of all the material that
was done on this particular case by the Trace Evidence
Laboratory go it is not only my section, but-the DNA
snd serology section aleo.
Q To the best of your knowledge, is that a true and
accurate record kKept in the ordinary course of businees
of the Cuwvahoga County Coroner’ s Office?
A Yes.
Q A true and accurate copy of the report?
A This should be eyerything'that had been checked.
THE COURT: Ma &mm, exasmine it
and see if it is. Should be is not good enough.
THE WITNESS: All right.
MR. BRUNER: Your Honor, I will
stipulate that it ie an amccurate report.
THE COURT: Thank you.
Q Would vou tell the Court and jury if you were sable 10
determine whether or not Mr. Lally had contact with a plece
of metal or a firearm? |
A All right. . The test that is used to examine for —-

THE COURT: Mr Bm, please just
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answer the question.
MR. ROSENBAUM: I think ehe is, your
Honor. »
THE COURT: I think it calls for
s specific answer.
A  (Continuing) —— on the test that is the trace metal
detection test which is used for contact with a metal
object, there is no reactlion to Mr. Lally s hend.

On the gunehot residue test which involves initially
collection of swabs from the hand and then testing by
myself, we note that one of the components of the ammunition
was in a significant level on the right babk of the hand.
However, the other components were not present at a
gignificant level.

So, from the laboratory stendpoint, we have an
inconclueive resction on the back of the right hand and
not coneietent on the palm or tipe of theArighﬁ hand &sngd
not conelistent on eithér ares of the left.hand for gunshot
residue. -

Q So, from s ecientific point of view, you cannob
conclude that he fired.a weapon, is that correct?

A We have no evidence of that.

Q Now, can you tell the Court end Jury what other
functions you performed concerning Mr. Lally?

A Another function included examination of his clothing
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and also Dr. Raaf submitted some stomach contents which we
call gaetric, which were examined for guantity and quality.
There were also various hairs present on the body.

These were compared —— 1f you would like I can g0
through the clothing first, or how would you like it, sir?
Q. Fine.

A When this gentleman came to us, his two uprer garments
were not present on the body. They ineluded & Jjeacket. It
i5 a blue winter weight Jjacket deescribed ae having red/browm
staining on the collar and back and the right sleeve was
pulled inside out.

When I received it he also was wesring —-— what came in
with him was & purple top with a purple desién, black trim
on the collar, scettered red/brown staining on that
clothing. |

He had a pair of faded Jemne, scattered red spots on
those, a pair of white brief-style underpants, otherwise
jockey style, one pair of white socks snd & pair of black
Nike athletic shoes.

Theee articlee were inspected and.verifiled by myself
under my supervision and they have been in our custody
until yesterday when I brought them here to Court.

In sddition, the clothing was taped by another member
of my department who is no longer employed af the office

snd the taping of the clothing, the material, was exam%ned.
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Hairs were found on it that were consistent with that of
the victim.

We take reference hairs on our patients so that if we
need them later on they can be compared also.
Q If I could stop you for one minute.

Can you identify the clothing that is contained in
State s Exhibit 3-H?
A Yee, this is the clothing items. We do not wash
snvthing, but we do place it in a cedar bag for storage
and for bringing out to wherever we need to go with 1t.
It contains the clothing. It contains & red evidence
tag which indicates a member of our department will have
looked &t it.

It does have my writing on i%.

| THE COURT: Clothing items

of the victim?
THE WITNESS: Yes.

Q Will you tell what, if anything, you were sble to
conclude from analyzing these clothes?
A On the tsping from the clothing, me I indicated,
there was hair found that was consistent with that of Mr.
Lally.

There were mlso two black dog helre recovered on the
teping and we eventually received in reference sample from

a dog by the name of Cleo and these hairs were compared
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with the hairs that were taken off the jacket and we felt
that they were consistent in shepe asnd color and that
includes ﬁicroscopic examination of them.

Q Can you tell the Court and jury who brought you the
known hairs from Cleo?

A Yes. I have a submission time also. Detective Leiby
of the Elyria Police Department brought in the hairs listed.
We have them lieted ams dog hair of Cleo. That is her name

and she is listed as a brindle boxer and this was brought

. in on January 13th, 95, at 2:05 in the afternoon.

Q‘ So'you found haire on Mr. Lally s ¢lothes that were
consistent with the sample Leiby brought from Cleo?

A Two black hairs, two dog hairs and we identified them
as dog heire aes compasred to human or something clee by

phyeical examination.

THE COQURT: The snswer ie yes?
THE WITNESS: Yes.
Q Is there anything else that you were able to learn from

examining Mr. Lally’s clothing or his body that you have not
touched upon? .

A Again, gastric conténta were present and I had &
quantity of half a liter, that is 500 cc’s, of material.

It was brown liauid conteining pieces of elbow macaroni

and whole kernel corn and thie report would have gone to

the pathologist for liesting for time of death.
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We had hair that I took off from the body that was
coneistent with that of Mr. Lally’s reference semple,
referenced hair, and we had blood samples submitted for
the serology depsrtment to analyze.

In addition, we received in evidence —— 1t was
brought in by one of the ambulance driﬁere -— it consisted
of & blood sample in a coin envelope.  This was analyzed
—-- do you waﬁt me to diecuse the snalysie?

Q Just tell the results.

A We found that it was consistent with human blood and
Blood Group A wes determined on this blood sample that was
found west of Mr. Lally s body.

We had suspected hairs found at the scene. This
was coneistent with our patient and we had brought in
by the ambulance driver a knife. The description is a
Regent-Sherwood stainless steel Japan serrated stesk knife.

We have the presence of human blood, Blood Group A,
on the sample that was submitted by the pethologist. It
wes conelstent. It is a Blood Group A and various enzymes
and DNA were done for further comparieon.

Three teeth came in. That material was submitted to
Dr. Raaf for her to in turn give it to & dentist snd I
don"t heve & finished report on that. I don’t know what
he found.

Q Ma am, I would like to hand you what has been marked
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for identification as 3-G and ask if you cén identify the
content of that envelope? |
A ‘ Yes, this is a property envelope from the Cleveland
Police Department and it contains a variety of information
on the outside, including where the material was located.
It has our writing, the reference number 218051, which is
the case number that was assigned when Mr. Lally came to
ue ae a patlient.

This case number stays with all paprer wdrk, not only
with the body., but all paper work, all evidence, everything
is referenced back to this number and we have enother
number listed here.

There is amlso another envelope inside. It has the
cage number and the tpaoe evidence reference number on it
and we can refer back to that at all times. Even when &
person” s name changes, we can use the case number as a
reference point and we have —- within here we have the
knife I just described that was submitted to the serology
department.

MR. ROSENBADM: I have no other
questione of this witness, your Honor.

THE COURT: Myr. Bruner?
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CROSS-EXAMINATION OF SHARON ROSENBERG

BY MR. BRUNER:

Q Mrs. Rosenberg, how are you?

A Fine, sir.

Q On your Exhibit 3 which you have in front of you,
these are the reports of the Trace Evidence Department

that you work in, correct?

A Yee, sir. This ie referenced to page 3 of our report.
Q Thank you. On the second sheet of this 1Z-page report

it indicates trece metal detection test?

A Yes, midway through it does.

Q And it says, "No reaction"?

A Yes.

Q That mesns to you that he did not have mny metal in

his hand, is that correct?

A It means from the laboratory standpoint we cannot
ghow that he had contact with a metal object. We know
among living people not everybody rescts on this test.

My former supervisor had a very, very dry handAand she
could hold & metal object for an indefinite period of
time and not react with it, whereas some of the rest

of us who have moist hands will react with the metal.

Q Let e mssume that it is extremely cold outside and
your hands are not moist at &ll, very dry, from the cold.

It wouldn 't be unusual to have a nonpositive reaction
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to holding a metal gun at that point, correct?
A That is correct. A'negativé only means the laboratory
does not have supporting evidence and we are only part of

the function of an investigation.

Q Does it mean necessarily that he was not holding a
gun?
A Negative does not rule out simply from the laborstory

etendpoint we have no supporting evidence.
Q In addition to that, your lsboratory, 1 am sure, ie
familisr that there are guns that are not metal, correct?
A We know that guns may noct have exposed metal, like
keys. There are a variety of things that can affect our
test so we are only limited to what the labof&tory cen
show.
Q Ms. Rosenbérg, let s look at the astomic sbsorption
test on page 2.
A Yes.
Q That says in here -- I believe that ie the test to
determine if he fired a firearm?
A That ie & test we use to see if m person hae fired
a gun recently or some other form of a firearm, a rifle,
shotgun, what have you, and we know agein thie is &
laboratory test. It is only part of the examination.

In this particular test we had only one.of the

componente of the primer from the ammunition showing on
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the back of the hand, of the right hand.

The rest of the hand did not ehow anything else.
We cannot draw a conclusion. We can simply say there
was no evidence of the firing of a gun, but ageain that
does not rule éut, depending ypon the individual
ammunition and the weapon and also to how the hands
have been treated.

All of this can affect how the lsboreatory gets
ites results, so again, a negative or a nonsignificant
reaction does not rule out, it simply means that from
the lshorstory standpoint we do not have supporting -
evidence.

Q If I understand you correctly, there was some
evidence of & bullet found on the hand?

A No. What I am looking for are components of the
primer of the ammunition which is the first explosive
that will estart the bullet asctually projecting ocut of
the gun. .

To consider that it is consistent with gunshot -
reeidue I need two elements, namely, antimony and barium
in the same location. In this instance I only had the
antimony present on the back of the right hand. I did
not find it on eny other mress of either hand.

I also did not have the barium or the lead showing

up on this so the laboratory cannot make a positive
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statement out of an inclusive or negative result.

Q Sg you hed pertial gunpowder, l1e that what yvou &are
saying?
A All I am saying is that I found one of the components

that T am looking for, but I did not find the other. I
cannot make an absoiute statement. I cannot make any
statement other than antimony was present on the right
back.

We cannot make & statement. We cen only say it is

inconclusive on the right back and a negative on the

right pélm snd the left hand, both palm and back.
Q So, it is inconclusive as opposed to negative beoapse
part was there.

Is thet correct?
A On the back of the right hand we have an inconclusive
resction. On the rest of the hand portions tested we have
a negative reaction.
Q But again, that is effected by the -- can be affected
by the cold and the way his hands are, correct?
A It could be affected by that. It could aleso be
affected by whether he actually was firing a weapon or
whether>hé wee in close proximity to & wespon being fired
st him.

We use the gunshot residue teet both for informstion

as to whether an individual was actually firing or shielding
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against a weapon being discharged.

Depending on the distance from & muzzle of the firearm
to the subject, we can at times pick up material from the
gunshot when we know specifically through other informatidn
that a person didn "t fire, but that he had his or her hand
close enough to the muzzle from where the material was

bheing deposited.

Q I want vou to turn to rege 7 of your report. I am
sorry. pege 8 of your report ~- I am sorry, page 6.
A Six, sir?

Q Right. Now, it is my understasnding that page 6 are
tests that were made on a car, i1s that correct?

A A scene visit was made to & vehicle in the Elyria
Sewer Plsnt garage, materisl was collected and brought
back to the laboratory for analyeis and we have & variety
of thinge that were obtained as reference material.

That is., eemplee, such as from the seat, carpet, &t
cetera, and then material that was found to compare, such
as from the reference paint was compared with the clothing
of the viectim and there wae materisl to see 1f we had any
connection from this with our patient, from the vehicle
to the patient. '

Q All right. Now, Me. Rosenbefg; there was &Bn
examination on a 1982 blue Chrysier Convertible, is that

correct?
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A Let me verify. Yes, its license was UZM 349, Lorain
County lesueance.
Q And that was done on 12-12-94%
A Yes, that is when some of the people went, that is

members of trace evidence, and & member of our photography

department.

Q@ And page 6, it says, "Teping underneath the car"?
A Yes.

Q You are loocking for fibere underneath the car?

A Looking for anything that can be used to connect a

particular vehicle or persgon with snother set of material.
Q And thet taping underneath the car, it says, "No

material of significance noted,” is that correct?

Q And molding black, reference paint blue from door,

it says, "No sprarent paint smears noted on victim’s

clothing”?
A That is correct.
Q Underneath car, fiber found in radistor grille,

vegetative material?

A Right.

Q Not human?

A No. For sny of us that drive, you éan_pick up &ll
sorte of iteme that your car passes through.

Q And with regard to page 8, the rear tifes, there
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were no significant findings on the rear tires, correct?
A That is correct. That mesns they were exemined eand
we did not have anything to tie in with this particular
case from the evidence that was collected.
Q The blood grouping that was done, I thought you said
it was Group A7
A Yes, the fluid blood was Group A as the mejor Rroup
snd then various enzymes done &s well as DNA and this is
used to further define the individusl identity of our
patient to be utilized if we get material with blood
in it to compare.

MR. BRUNER: I have nothing

further, your Honor.

THE COQURT: Mr. Rosenbaum?

REDIRECT EXAMINATION OF SHARON ROSENBERG

BY MR. ROSENBAUM:
Q Ma &m, does it surprise you that there was nothing of
significance found on the bottom of this car when it was
examined approximately 12 months after the crime?
A No.

MR. ROSENBAUM: Thank you.

THE CQURT: ' Mr. Bruner?
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iiwj 1 RECROSS—EXAMINATION OF SHARON ROSENBERG

2 BY MR. BRUNER:

3 Q By the way, on the victim you said some hsirs were

4 taken from.the victim?

5 ‘MR. ROSENBAUM: Your Honor, I

8 ohject.

7 Beyond the scope.

8 THE COURT: I am going to

9 permit it.

10 a You said some hairs were taken from the victim;

11 correct?
12 A Yeé. ‘
i 13 Q No haire were found that matched Raymond Smith,
_) 14 correct?

15 A I do not believe we Adid get & reference sample from

16 Mr. Smith. I know the hairs that we got in, there were

17 some haire that matched the victim.

18 Q Your answer ie no?

19 A We did not compare asnything from Mr. Smith.

20 MR. BRUNER: I heve nothing

21 further.
22 MR. ROSENBAUM: No other questlons.
23 THE COURT: You may eter down,
24 Ma “&m. ‘

25 (Witness excused.)

Jalowiec Records Discovery
Lorai'n.Qqunty Prgsecutor's Files

"Box4of5
Page 306



v W 3 W bW DN et

[
o

11

13
14
15
16
17
18
18
20

21

o9

s
Lo

23

25

73"
consistent with both Stan Jalowiec and Mr. Lally.

is that correct?

A That is correct.

Q And Aot consistent with Raymond Smith?

A That is correct.

Q And no further DNA testing was done on the knife?

A Correct.

1) To determine whether or not, ms you did in the
trunk --

.A The quantity was not sufficient for further testing.

Q But there was no further testing?
A That i8 correct.
MR. BRUNER: : I hsave nothing

further.

MR. ROSENBAUM: I have nothing
further.

THE COURT: Thank you, Ma am.

You may step down.
(Witness excused.)
L S 3
THE COURT: Ladies and
gentlemen, that being the case, we will take our
noon recess at this time.
The admonitions that I have given you about

discussing thie matter with snyone, letting snyone
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discuss. it with youw or in your presence apply.

Do not form or express any orinion on this
case until it is finally submitted to you, do not
read anything in the newspaper Or listen to the
TV is you happen to be around either of them.

I am not at ali gure that it is reported at -
this point. However, 1f you do see something, do
nof read 1t or look at 1t.

(Whereupon, a luncheon recess was had.)

_ Jalowiec Records Discovery
Lorain County Prosecutor's Files

Box 4 of 5
Page 308




AN

jav]

0 ~J [e)) (W] LN W\

©

10

11

13
14
15

16

17

18

19

78

AFTERNOON SESSION, TUESDAY, NQVEMBER 28, 1995

(Whereupon, the Jjury wae returned to the

courtroom and the following proceedings occurred. )

THE COURT: Ladies and
gentlemen, membere of my staff have indicated
to me that you had a little bit of difficulty
eating within the period of time allocated
becsuse of the shortness of restaurants and
the multitude of people and I think that you
did mske a reauest to see if we could get at
lengt reservebions for & erot &t Moses’, ie
that correct?

THE JURORS: ' Yes.

THE COURT: As long as we
remember to do it, that is fine. We will make
sn effort to do that for you tomorrow.

Ladies and gentlemen, as you recall when
we adjourned for lunch we had just finished the
examination of one of the State s wlinesses and
we are now prepared to proceed with further

witneesee at this point.
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{jﬂ 1 ' in the plastic bag on the table before you?
2 A Yes, 1 can.
3 Q And what is that, Ma am?
4 A I am going to refer to our itrace evidence number. .
5 State’s Exhibit 3-I refers to our number 38-95E-11. It
6 ~is a trunk liner piece which I removed samples. You can
7 still see the discoloration that was tested out to be
B blood end thie ie where I generated DNA conelistent with
-9 Ronald Lally.
10 Q Where did you get that piece of trunk liner from?
11 A This came from a “92 blue Chrysler convertible,
12 Ohio license plate UZM 349, from the trunk.
. 13 Q Is that the vehicle that is depicted in the pictures
} 14 marked 3-A through 3-D7
15 A That is correct.
16 Q And did you take any other items from the car in an
17. attempt to gather evidence?
18 A Yes, I did several tapings for fibere.
19 Q Can you tell the Court and jury what, if anything,
20 you were sble to aecertain from your analyzing the items
21 that you took from the car?
22 A From the trunk liner of the aupomobile to Roneld Lally,
23 noted biood to esay that the blood weas consistent with Ronald
24 Lally and not consistent with the blood that I receliveqd from
25 Reymond Smith, Stan Jalowiec and Danny Smith.

,,,,,,
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Q And can you tell us how you made that determination
briefly?
A Sure. Ronald Lally, we received a blood sample. From'

the blood sample I determined the DQ Alpha was 1.1, the poly
markers LDLR hie type was AA, GYPA hie was AB, hemoglobin,
HBGG he was AA, D7F8 he was AA, and the GC he was ACC.

Q Now, these sbbreviamtions that you nemed, they are
identifying markers in Mr. Lally s or anybody s blood, 1is
thet correct?

A They identify the DNA contained in human belngs.

Q And vou were sble to ascertsain, based on this analysis,

"that the blood in the trunk was consistent with whose blood?

A Ronald Lally.

Q And not coneistent with --

A Raymond Smith, Danny Smith and Stan --
Q Jalowiec? |

A Right.

Q

Now, were yvou able to, based upon your knowledge and
training, give a value as to how rare or how commén blood
markere like Mr. Lally’'e are in population?

A Yes, 1 was.

Q And will you explain to the Court eand jury briefly
whet I hsve mentioned and the elgnificance of whét you
are about to say?

A Every one of uws falls within a category, again like
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Thereupon, the State of Ohio, in order
to further meintain the iesues on ite part to be
maintained, called LINDA LUKE as a witness and, after
being first duly sworn, was examined and testified as

follows:

DIRECT EXAMINATION OF LINDA LUKE

BY MR. ROSENBAUM:

Q
A
Q
A
Q
A

Will you Btgte your nesme, please?

Linda Luke, L-U-K-E.

Are you employed, Ma am?

Yee, I am.

Will you tell the ladies snd gentlemen how, please?

I am employed by the Cuyahoga County Coroner s

Office, Trace Evidence Department.

Q

MR. BRUNER: Defense counsel
ig well aware of her qualificaticne. We will
stipulate them for the record.

Will yvou tell the Court and jury briefly what your

dutiee are then, Ma am?

A

My duties vary from caee to caee. It involves the

collection and examination of all possible evidentiary

material. I snalyze blood and semen and theilr componente

snd I =m involved with victime of violent desath.

Q
A

Doee DNA amnalyeie play a role in this?

Yes, it does.

galowiec Records Discovery
Lorain County Prosecutor's Files

" Box4of5
Page 312



P
P N
7

:'.,‘ s
R

jou]

O © N o oose W

10
11
12
13
14
15
16
17
18

18

21

22

Loy

23

25

67
Q Will you tell the Court and jury exactly what is meant
by that?
A DNA is another genetic marker passed on to individuals
1ike A, AB, O Group. We fall within -- on the DQ Alpha, one
of ﬁhe tests, we fall within 21 grours. Another one 18
called poly markers A, B, 0, four categories.
Q It is just another marker or identifying method to use
to identify blood or fluide from the body?

A That is correct.

_Q Were you called upon to do so in the matter that 1s

before ihis Court?

A Yes, I was.
Q And will you tell. the Court and jury when and where
yvou did that and what ——- first of 811, maybe I could hand

you what has been marked for identification as State’s
Exhibit 3 and agk if you can identify that, Ma am?

A Yes.

Q What is that?

A State s Exhibit 3 is a copy of the report that was
generated by the Trace Evidence Deéartment.

And you are & part of that department?

Yee, I am.

So your findinge sare in there ae well?

Yes, they are.

o2 » S O

Is that a true and accurate copy of the record kept
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in the ordinary course of business of the Cuyshoga County
Coroner s Office?

A Yes, it is.
Q I would like to hand you four photographs marked &as
State s Exhibits 3-A through 3-D and ask you to exsmine
that.

Do you recognize those rhotograrhs?
A Yes, I do.
Q Were they takén by yourseself or under your direction

and control?

A They were taken by my direction.
Q Do they truly and accurately depict the scenes they
represent?

A Yes, they do.
Q And what are they rhotogrsphs of, Ma am?
A State s Exhibit 3-A is a photograph showing the car
that wae exemined by myeelf.

. State & Exhibit 3-B is another view of the car.

State s Exhibit 3-C is showing the trunk ares and

State e Exhibit 3-D is showing the back seat area.
Q Did you take or attempt to take any samplee of
evidentiary material from the car depicted in those
rhotograrhe?
A Yes, I did.

Q And can you identify State s Exhibit 3-1 which is

Jalowiec Records Discovery
Lorain County Prosecutor's Files

Box4 of 5
Page 314




)

0 M N O o s W N

|
= O

-
]

13
14
15
16
17
18

19

71

AB, ADO. Within a certain population there is a certain

vercentage of peorle that frll within, soc on the DQ Alrha,

Mr. Lally was .019. Along with the poly markers he turned

out to be four out of 100,000 in the white population.
Then when you apply that to the trunk liner agein, you
come up with four out of 100,000 in the white population.
Q So you are saying that out of the white population
there sre only four peorle in 100,000 that gould glve
blood with the markers you found?
A Correct.
Q How sbout in the black population?
A Two out of 1,000,000.
Q So, it is fair to say Mr. Lally’s blood.markers are
relatively rare?
A That is cofrect.
Q@ Ma am, I would like to hand you what has heen merked
for identification as State’s Exhibit 3-G, ask if you could
look at that. please.
Do you recognize the contents of that exhibit?
A Yes, Stafe’a Exhibit 3-G refers to our Trace BEvidence
Number 113-94E-32. It wase also resubmitted in ‘95 and it
refers to our Trace Evidence Number 5B-85E-13.
Q And did you perfofm any function or examination on
that knife? .

A It was performed by the serology department. It Was

Jalowiec Records Discovery
Lorain County Prosecutor's Files

‘Box 4 of 5
Page 315




RS

w W N

o W NI O

10

11

iz
13
14

15

16

17
18

72
determined that the blood on this knife was not enough for
the presence of blood positive for humen protein and the

blood group was A.

Q Is that consisteni with Mr. Lally’s blood group?
A Yes.
Q Is it coﬁsistent or inconsistent with any of the

others, Jalowiec, Dan Smith or Raymond Smith, if you know?

A I know. Raymond Smith’s blood grour wae O, Stan’e was

blood group A and Danny was blood group B.

Q ‘I there anything else that you did or found, any other
évidenae that wee eignificent in this matter as & result of

your examination of the car and your analyses?

A May I go through the report?

Q Please.

A No, sir.

MR. ROSENBAUM: I have no other
aqueegtions.
THE COURT: ~+ Mr. Bruner, you

may crossg.

CROS5-EXAMINATION OF LINDA LUKE

BY MR. BRUNER:

Q@ Ms. Luke, the blood grouping on the knife then, was

Jalowiec Records Discovery
Lorain County Prosecutor's Files

-Box 4 of 5
Page 316




",

N

8N

n W N U bW

10

" 11

12

76
Thereupon, the State of Ohio, in order
to further meintain the lesuee on 1te part to be
meintained, called JOHN HOMOKI as a witness and, after
being firét duly sworn, was examined and testified &8s

follows:

DIRECT EXAMINATION OF JOHN HOMOKI

BY MR. ROSENBAUM:

Q Will you etete your neme, please, 8ir?

A John Homoki.

Q Spell the laet neme for the Rerorter?

A H-0-M-0O-E-1.

Q Arevyou employed, sir?

A Yes, sir.

Q Will you tell the Court end jury what you do for &
living®?

A ?atrolman for Elyris Police Department, rresently

seeigned to the Neighborhood Impact Unit.

Q How long have you served the City of Elyrism &s =
Police Officer? |

A Three snd = half yesre.

Q Prior to that what did you do for a living?

A I did 20 yeare in the United States Air Force. I
retired from the Alr Force in 1988 ae an E-8, a First
Sergeant, and immediately upon retirement I entered the

building trades, worked for Steve Silvester Builders

Jalowiec Records Discovery
Lorain County Prosecutor's Files

Box 4 of 5
Page 317




S

N

o ;W

0 wi] ~

10
11
12
13
14

16
17

18

77

and Westview and Avon Concrete.

& Were you on duty on September 15th of 18837

A Yes, sir, I was working in the afternoon shift.

Q And on that shift, on that date, did you answer &
dieturbance call on Middle Avenue?

A Responded to a call at Mr. Hero's on Middle Avenue.
Q And can you tell the Court and Jjury what you found
when you arrived there, sir?

A ‘Yes, sir. Entered -- I was northbound on Middle
Avenue, turned right onto Sederie snd entered the Mr.
Hero s lot.

Q Go shead, please?

A Northbound on Middle Avenue, turned right to Séderis
Lene and entered the Mr. Hero lot in & marked unit.

Q Did you reéognize anyone when you arrived there?

A As I turned into Sederie, I recognized Stanley
Jelowiec walking who immedistely turned and exited the
area and left mcroes Middle Avenue.

Q Did you recognize anyone else?

A Ron Lally &and Danny Smith talking in front of the
doorway .

Q How ie it that you knew Ronald Lally?

A He worked for me as a truck driver when I worked
for Balson Concrete.

Q Did vou ascertain who made the complaint, who
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called for help?
A No, sir. At that point I did not know who called
for help.
Q Did you later learn who called?
A Yes, éir‘. Ae I exited my vehicle, Lally hurridly
came across the lot directly towards me and towards my
vehicle. He spproached me and recognized me and
immediately made contect with me &t the door of my
vehicle ae I exited.
Q And what did he state the nature of his complaint
was?

MR. BRUNER: Objection.

THE COURT: Mr. Rosenbaum,

is that an B804 matter?
~MR. ROSENBAUM: No. I would like

to hear the nature of the objection firet.

THE COURT: Heareay?

MR. BRUNER; Yes, exactly.
THE COURT: QOkay. Hearsay.
MR. ROSENBAUM: Can we spprosch?
‘THE COURT: Sure.

(Whereupon, the following proceedings
occurred st the bench out of the hearing of the Jury.)
MR. ROSENBAUM: Nature of his

complaint would not be hearsay by definition
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because it is not offered for the truth of the
matter asserted.

MR. BRUNER: Your Honor, my
client is not present et this conversation.

It ie "93. I am having a hard time trying to
figure out how it relates to the case and it
is sbeolutely hearsay.

MR. ROSENBAUM: The rule states
nothing about his client being present or
otherwise esnywhere in the rule. It is not in
the rule, has nothing to do with it.

MR. BRUNER: If the Btatemeqt
of & man to.a police officer is not hearsay,
under the circumetesnces I don’t know what it
is.

MR. ROSENBAUM: Only if it is
offered for the truth of the matter asserted.

THE COURT: I am going to
sustain the objection.

MR. BRUNER:: Thank you, your
Honor.

(Whereupon, the following proceedinge

occurred back in the hearing of the Jury.)
] In any event, Mr. Lally approasched you end volced his

concern?
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A That is correct. ‘
Q As & result of that, did you turn to speak to anyons
hesides Mpr. Lally?
A Yes, sir. After Lally expressed his concern to me and
told me what was going on, I walked across the lot to spesk
to Danny Smith.
Q Would you describe the condition-that Mr. Lally was 1p
when he madé the statement?
A Ron Lelly was extremely uwpset. He was excited and Ron
Lally wee & eix foot two inch truck driver who was afraid of
nothing. He was in fe&r st thie point.
MR. BRUNER: Objection.
THE COURT: - Qfficer, again, you
"know that amepect of it, that he was afraid of
nothing.
At this proint, continue.
a Did you obseerve his_demeanof and his condition?
A He wase excited and urpset.
Q Was he afraid?
MR. BROUNER: ObJjection.
A Yes, sir.
THE COURT: How do yvou know
he wae afrald?
THE WITNESS: I spent A year

with Ron Lally as a driver.
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THE COQURT: Sustained.
Disregard.

Did you know him personally?

Yes, sir.

As & human being are you able to detect the resction

of fear in fellow human beings?

A

Q

MR. BRUNER: : Objection.
THE COURT: : Tom, read me back
those questidns. '
(Whereupon, the previous two questions were
re-read by the Notary.) | |
THE COURT: ' I am going to
ovgrrule ——4he is asking can he mscertain whethgr
s person is in fear. Rt thie point I am going to
overrule the objection and allow him to anewer
that.
Yes, I can.
And was Mr. Lally afraid?
Yes, sir, he was afraid.
THE COURT: How?
Tell ue how you are awsre of thie thing.
How can you tell us that a person is in fear?
Am I in fesr right néw?
THE WITNESGS: No, sir.

THE COURT: How do you Know?
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THE WITNESS: You exhibit no
evidence.whatsoever of beiné in fear.

THE COURT: Okay. Okay. Go
ehead. Proceed. A

‘MR. ROSENBAUM: _ At this time I would
ask the witness agein., your Honor; what Mr. Lelly

stated to him.

MR. BRUNER: A Objection.

THE COURT: Sustained.

MR. ROSENBAUM: . Could I be heard
sgain? N

THE COURT: Yes, you may.

(Whereupon, the following proceedings
occurred at the bench out of the hesring of the Jury.)

MR. ROSENBAUM: Withogt conceding
"the merits of his first objection, I argue to the
Court that it ile an exception to the hearsay rule
if it were hesrssy to begin with.

MR. BRUNER: : Is he talking about
excited uttersnce, your Honor?

THE COURT: I will continue to
sustain under those circumstances, 803.2.

MR. ROSENBAUM: The Court feels it
is.not an excited utterance?

THE COURT: I don"t think it
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comes under those circumstances at this point.
The objection is sustained.
(Whereupon, the following proceedings
occurred back in the hearing of the.jury.)

In any event, you stated yvou approached another human

being or individual that was there?

OO o O > O »

Yes, sir, I walked across the lot..

Who did you speak to when you walked mcross the lot?
Danny Smith.

What was his condition, sir?

He was agitated.

Do you have any other —-

He was agitated, it was apparent that the two of them-

had juet been arguing. They were both excited, they were

both agitated.

P O » DO O O

And did you inguire of Mr. Smith anything?

I asked Mr. Smith what the problem was.

And what did Mr. -- what is Mr. Smith’se first name?

Dahny.

Avid yon knew him from the past?

1. had previous contact with Danny Smith.

And what did Mr. Danny Smith eay to you?
MR. BRUNER: Objection.
THE COURT: Sustained amgain.

MR. ROSENBAUM: Could we be heard,
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THE COURT: | Yee, I will give

you every opportunity to be heard at this point.

(Whereupon, the following proceedings

occurred at the bench out of the hearing of the Jjury.)
MR. ROSENBAUM: I have two people
in & heated confrontation -- |
THE COURT: Danny Smith, not
Ray.
MR. ROSENBAUM: That hes nothing
to do with snything.
THE COURT: ' ‘I think it does.
MR. BRUNER: | I would like

hesrd on this.

THE COURT: Okay, fine.

to be

Ladies and gentlemen, Jjust relax at this

point. Let's go into the chambers. Bring
client in, Mr. Bruner, snd let’s rroceed W
thie thing.

(Whereupon, the following proceedings

your

ith

occurred in the Court s chambers with the Defendant

and counsel present.)
MR. ROSENBAUM: Your Honor,
have two people in a heated confrontation.

witness has testified ——

we

The
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THE COURT: ' At least one year

end meybe even longer prior to the incident. Go

ahead.

MR. ROSENBAUM: No, it is not one.
yvear.

MR. BRUNER: September 15th, "93.

He was killed in January --—

THE COURT: Oksy. All right.

MR. EOSENBAUM: As I understana it,
there is no time requiréd, 801.2, no reference
that the defendant has to be there. We have to
establish that the statement 1s truthful because
they sre —-— .

THE COURT: How cean that
establish the truthfulness of the statements. that
were made at each other?

Arguing with each other, that is fine.

MR. ROSENBAUM: . Judge, I don’t write
the rulee. I don"t write the regulations. When
people mre talking in the hest of emotion, that
ig an exclited utterance and the statement is

deemed reliasble and I &am trying to say or find

MR. BRUNER: Your Honor, if I

may be heard.
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THE COURT: " Let him finish.

MR. ROSENBAUM: There is no other
requirement to the excited utterance and I know
the Supreme Court in State ve. Huertas cited thie
end I am trying to see if it was an issue in the
Court of Appeals opinion.

That is all ﬁhe'State has to establish and
thﬁt wae done here.

THE COURT: Mr. Bruner?

MR. BRUNER: Your Honor, first
of &ll'I believe it is heareay and ekcluded-under
the rules. I believe it ie not an excited
utterance.

It says A statement relatiné to a estartling
event or condition made while the declarant waé
under fhe strese of excitement oauaed by the
event or condition.

There is nothing in evidence that there wae
a startling event or condition. All we have is
Bn argument between the two of them.

Second of all, and I think more important,
that pertains to something between the victim —-
the slleged victim here snd Denny Smith, who is
not on trisel here today.

Raymond Smith is on trial here today, not

Jalowiec Records Discovery
Lorain County Prosecutor's Files

BOX40f5
Page 327




o,

—

87
f;:ﬂ 1 Danny Smith, and if the State thought that the
2 evidence wae 80 important, he should have tried
3 them together.
4 THE COURT: ' Mr. Bruner, st
5 this point that --
6 MR. BRUNER: I strike that,
7 your Honor.
B THE COURT: Yes, it is not
9 relevant to Raymond s trial. This is an
10 argﬁment between —
11 MR. ROSENBAUM: It is relevant,
12 | your Honor. The position of the State in this
N 13 case is that this man was killed because both
,} 14 Danny Smith gnd Reymond Smith were srrested ae
15 a result of this guy s wire and if the testimony
16 is permitted, we are going to hear he threatened
17. him becauyse he is a snitch.
18 When & guy shows up &t your house &nd
19 threatens yvou because you are a snitch, that is
20 s startling event. When you csll the pollice and
21 run up to the police and tell them. --
22 THE COURT: I think &t thie
23 point I understand where you are coming from
24 more 80 now then I did before, but I think the
25 _ eequence of eventes should be —-
™y
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MR. ROSENBAUM: Your Honor, the
State hae to etart somewhere.

. THE COURT: I understand that.

MR. ROSENBAUM: And these are
excited utterances and they may be stateﬁents
against penal interest.

THE COURT: o Was thie man at
that time under arrest or indiotment?v

MR. ROSENBAUM: Yes.

THE COURT: o If you could
establieh that &s far as the evidence is
concerned, I will go with it becsause I
understand what the theory of this case is.

MR. BRUNER: But, your Honor,
this ie not Danny Smith’s trial and I understand
| what the theory is and I understand he ie under
indictment.

This 1e an argument four months prior to
hie death, having nothing to do with it, it
appesrs, because he is not even presgent with
Raymond Smith.

THE COURT: This case was not
in existence at that time, but it has something
to do with the death of Lally or whatever the

name is.
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MR. BRUNER: It might be
mprropriste in Denny e trisl, not thie trial.

MR. ROSENBAUM: It is a relevant
motive for all of these people.

THE COURT: At this point if
you can .establish that background a8 far as the
evidence is concerned, Mr. Rosenbaum, I will
permit that teetimony. |

| MR. ROSENBAUM: What evidence?
THE COURT: This man was already

indicted fof a previous case which involved these

people.
MR. BRUNER: Whicﬁ man, Danny
Smith?
THE COURT: - No, Raymond Smith.
MR. ROSENBAUM: Both were.

My evidence would have been 1f the first
statement which I said was not hearsay, which was
not offered for the truyth of the matter aseerted
but merely that this was hie --

THE COURT: Does thile witneee
know whether or not this man was under indictment?

MR. ROSENBAUM: The Court c¢en take
judicial notice of that and I will show the

witnees the Court s file with the date of th@
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indictment if need be, but my point is that the

nature of the complaint wae, he confided in thie
witneee, the victim did, that he was a snitch and
that he had wore a wire against these guys and
they.were there to threaten him.

THE COURT: ‘ Now, you have
established the chronology of the event which I
didn’t have in my mind at the time and under the
circumetsnces I understand in what direction you
are coming, what direction you are golng and what
direction you mre coming.

Under those circumstances, if you can show

it so we have it in the record, I will permit this

teetimony.
MR. BROUNER: Your Honor, may I be
heard? '
THE COURT: Say what you want.
MR. BRUNER; You are allowing

evidence of mn srgument between two parties who?
one is not a defendsnt here, the other is the
victim.

THE COURT: Two parties under
indictment for the eame‘offense.

MR. BRUNER: Not the two partieé.

THE COURT: Dan and Raymond.
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MR. BRUNER: | Dan and Raymond
were. We understand that. but he ie trying to get
in evidence of an argument that occurred between
Dan and Lally, not Raymond and Lally, &nd this is
four months before this shooting.

I don’t think there is any evidence in the
record that at that time Danny Smith had the tapes

theat we were talking sbout previcuely in opening

statements, that he knew this man was -- even had
a wire.
MR. ROSENBADM: I don"t heve to

prove he had the tapes to know it.

THE COURT: Well, okay.

Mr. Bruner?

MR. BRUNER: I think it ie
absolutely hearsay and any situation between Mr.
Lally and Mr. Smith would not come under the
excited utterance. There is no event that has

been stated by anyone that, has made Mr. Leally

He ie angry sbout something he Jjust
discuseed with Mr. Smith, obviously so is Mr.
Smith.

THE COURT: And you are not

equating angry with excited?
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MR. BRUNER: ) No.
MR. ROSENBAUM: Or fesr?
MR. BRUNER: It says a statement

describing or explaining an event or condition
made while the declarant was perceiving the event
or condition. |

MR. ROSENBAUM: - - The threatening of

& Qitnesa, that is the startling event, correct?

MR. BRUNER:. I object.

1 have put it on the record. I think it is

inadmiesible.

THE COURT: I am overruling your

objection and we are going to proceéd.

(Whereupon, the following rroceedinge
occurred back in the hearing of the Jjury in the
courtroom;)?

THE DEFENDANT: Ag & result of the
conversatibh in the chambers, the objection raised by
Mr. Bruner is hereby overruled, provided certain thinge
are established at this point.
Mr. Rosenbaum, you may prdceed to do so.
BY MR. ROSENBAUM:
@  Sir, I would like to bsck wp & bit. I would like to
hand yéu a Court file which I have marked ae State s Exhibit

4.
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Do you want to see these?

MR. BRUNER:l Yee.

Your Honor, can we approach, please?

(Whereupon, the following proceedings

ocourred at the bench out of the hearing of the Jjury.)

MR. BRUNER: " The date of thise
discussion was September 15th, “937

MR. ROSENBAUM: Right.

MR. BRUNER: These people were
not indicted until September 2nd, “94.

THE COURT: What is the date
they were bound over?

MR. BRUNER: : August 2nd.

MR. ROSENBAUM: And here ieg the

arrest report.

THE COURT: Okay.

MR. BRUNER: I am still
objecting.

THE COURT: Proceed.

BY MR. ROSENBAUM:
Q I would like to hand you what hes been marked for

identification me State s Exhibit 4 which is a Lorain County

Common Pleass Court file pertasining to Reymond Smith, ask you

to look ineide that document on the transcript and ascertain

for the Court and jury from that document what day the
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charges against Raymond Smith were bound over from the
Elyria Municipal Court to the Greand Jury for consideration?
A B-27-93, Aygust 27th, "83.

Q I would like to hand you whét has been marked for
identification as State’s Exhibit 6, ask if you could look
ét it, please.

Do you recognize that dogument?

Yesg, eir, it is & fsce sheet for an srrest report.
From what police department?

Elyria Police Department.

O > O e

And éan vou tell the Court and jury the name of the
person whose arrest is detailed in that report?

Raymond A. Smith.

And what wee the daste of his srreet?

8-19-93.

And is there a report detailing the clrcumstances

of that srrest at the bottom?

A Yes, eir, there ie a brief nerrative st the bottom.

Q 'Is that & true and accurate copy of & report‘kept
in the ordinary couree of busineee of the Elyris Police
Department?

A Yeg, eir, it ise.

Q I would like to hand you State’s Exhibit 7, ask 1f
yvou can look at this, please.

Do you recognize that document?
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Yes, sir, it is an arrest report face sheet.
For whom?
Danny Smith.
And does it show the date of his agrest?

8-12-93.

O » L P O >

And I would like to hand yvou another Court file
marked as State’s Exhibit 5, ask if you will tell the
Court and jury when Denny Smith's caee wae bound over

for consgideration by the Grand Jury of this County?

A B
Q

g-1-93.

And what date did.yoﬁ sy that you went to snswer

the disturbance call by Mr. Hero?

A
Q

9-15-95. . | |

And mgein, I will ask you to describe the condlition

of the complainant, Mr. Lally?

A

He was agitated, he hurried scrose the rarking lot

towards my cruiser.

Q What wae the date sgain of that, your call?
THE COURT: : If I may, Mr.
Rosenbaum, I have 1t onimy notes.
| . MR. ROSENBAUM: Well, I.think
. he misstated the year.
THE WITNESSE _ 9-156-93.
Q So, again; Mr. Lally’e condition when fou srrived wae
what? |
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A He hurried across the parking lot and it is probably
150 feet across the lot, hurried acroee the lot to get out
of the asrea that he was in and approached me in & speedy

fashion, recognized me, looked at me, he was excited, he.

wee mgitated, it wae very arparent that he was afraid and

that was why he ceme towarde me.
Q Did he tell you why he was afraid at that time?
~ MR. BRUNER: Objection again
for the record.

THE COURT: Overruled.

Q Did he?

A Yes, sir. His immediste statement to me was, “John,

these guys are going to fuck me up," is what his statement

Q Did he tell ydu why?
A I asked him, "Ron, what is going on?%"

He estated that he had been involved in cobgine, had
been arrested for the same; that he, in fact, had agreed
to work part of his charges off, that he had made several
controlled buye wearing a wire, that he had bought drugs

from theaevindividuals and that they had threatened to

kill him.
Q Ae a result of that, egir, what did you do?
A I told him to stay at my car, walked acrose the lot

and spoke to Danny Smith.
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Q And by this time Jalowiec was where?

A He wee slready all the way mcross —— &8 1 spproached
Danny I velled across the street to Stan Jalowiec and told
him to stand by. He was across Middle Avenue now in the
area of the muffler shop which is across the street from
Mr. Hero.

Q What did you do when you approached Denny Smith?

A I approached Denny and asked him, *"What is going on

- here?”

' Q What condition was Dermy Smith in &t that time?

A Danny Smith was excited. It was apparent he was very
angry at the time. He pointed acrose the perking lot and

his statement was ——

MR. BRUNER: Objection.
THE COURT: " Again, wait a
minute.
Qverruled.
A Direct statement to me was, "That punk ass biteh,”

and he pointed to Ron Lally, "is going to get his."

Q Did you aegk him asnything elee?

A I stated, "Danny, are you threatening Ron,” and he
looked At me =nd esid, "There ie no reseon to thresten
the mother fucker.”

Q Then what happened, eir?

A I told him to stay where he was. I walked back.
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I asked Ron if, in fact, he wanted to pursue charges for
intimidation, if he wanted to esign a werrant.

He said all he wanted to do was get out of the area.
Q And then what did you do, s8ir? _
A I offered to get in touch with the individual who he
worked for. He said that wasn’t necessary. He had the
numbﬁr, 1if he wanted to get in’ touoh with him, he would,
end Lelly Ptitpd the area.

I then went back and talked to Danny Smith and he
and Jalowlec exited the area.

MR. RQSENBAUM: 1 have no other

questions, your ﬁonor.

THE COURT: Mr. Bruner, you

‘may cross.

EﬁgSﬁ—EXAMINAfION OF JOHN HOMOKI

BY MR. BRUNERi
Q Petrolman Homoki, did you review that report in front

of you prior to testifying today?

A Yes.

Q Did you refreeh your recollection with.the uee of that
report?

A My memo?
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The document in front of you?
It ie & memo.

A memo of that incident?

>0 O

Yes, sir. There was no report on the incident. It
was & dally only.

When did you make up that memo?

It was considerable time after the initial call.

A considersble time after the initiml call?

Yes.

What would that be, & month, two months?

- 0 »r O » 8

No, it was —- the memo was written after, in fact, I
became BWAYE thﬁt Ron Lally had been murderéd.
Q That is when the memo wae written, after you were

aware of that?

A Yes, sir.
Q Now, you reviewed that pricr to testifying?
A Yee, 8ir.
MR. BRUNER: Your Honor, could

I have an opportunity to look at 1it?

THE COURT: His report?
MR. BRUNER: Yes.
THE COURT: . Yes.
MR. BRUNER: Thank you.
Q Officer, this report was prepared asbout & year after

+the incident that vou have deescribed, is that correct?
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That is what your report says?
A Yes, sir.
Q So, 9-15-93 -~ you prepared that report, over & year —-—
that would be paét September of “94, is that correct?
A I don"t know what the date —— I couldn’t tell vou what
the date was on it, sir.
e I thought vou seid that the incident that you
remembered wesg on September 15th, 937
A Yes, sir.
Q And you prepared thisg report that documents that
incident on or after a yesr?
Okay, sir.
So, it would be at least in September of 947
Yes, eir. |
And you remember all the events clearly & year later?

Yes.

O » o > H »

After your patrole every day, desling with people every
day?

A Yes.

Q At &ny rate, you élso remember that Mr. Lally indicated

to you that at that time he had been arrested, correct?

A Yes, sir.

Q And that he was trying to work off his chargee?
A Yes.

lQ

He didn 't tell you he was trying to change his life
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around, did he?
He didn’t. did he?
A No, he did not.
Q As a matter of fact, with that incident he didn"t want
anybody charged with intimidation, even though he had this
threat on his life, correct?

A No, he did not.

Q He didn’t went to file sny chergee or do snything about
it?
A Yes.

Q- Without him filing a complaint, you didn’t do enything
about it, correct?

A _ That is right.

Q Did you report it to Detective Lelby at that time?

A I did mention it to Detective Leiby in passing the next
time I saw him.

Q And no charges were filed against Danny Smith or
Stanley Jalowiec?

A Yes, sir.

Q Ae s matter of fact, on September 15th, "83, Ray Smith
was not present?

A No, he wae not.

Q And he ie not the one who made any threats to Lally?

A No, sir. -

MR. BRUNER: "I have nothing
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further.

THE COURT: Mr. Rosenbsum?

REDIRECT EXAMINATION OF JOHN HOMOKI
BY MR. ROSENBAUM: '
You referred that you made a daily?
Daily report, yes.
At the time this occurrence occurred?
Yes.

What is that, sir?

O »r O »r O

Daily is a permanent record of the log for call-ins for
eny call that ie received st the police station where a unit
is diepatched or action is taken.
Q I would like to hand you -—-

MR. BRUNER: Can I eee that, Jon%
Q (Continuing) -- what i have marked for identification
as State’s Exhibit 8 and ask you to look mt it, please.

Do you recognize thet document, eir?

A Yes.
Q What ie that?
A It is & copy of the daily entry cerd that would be made
from the radiolcall.

Q Ie that the daily entry card that pertains to your call
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concerning Ron Lally, Dan Smith and Stan Jalowiec on
September.lﬁth, 937
A Yes.

Q Is it a true and accurate copy of the report kept in

" the ordinary course of business in the Elyria Police

Department?

A Yes, sir.

MR. ROSENBAUM: ' I have nothing
further.
THE COURT: Mr. Bruner?

REQROSS”EXAMINATIQN,QE,JQHN HOMOKI
BY MR. BRUNER:
Q That doeen’t relate the entire incident as set forth in
the report a year later, doee 1t?
A No, sir, it does not.
Q Obviously your memory of the incident would be clearer
when you wrote that incident sheet?
A I did not write thie daily, sir, the dispatcher does
that.
o] S0 you didn’t even write that note?
A No, sir, I did not.

Q What I am asking you is, obviocusly your memory of the
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events would be clearer the day it happened or the next day
ae opposed to a year later?

A Yes, sir.

MR. BRUNER: Nothing further.

THE COURT: Mr. Rosenbsum?

MR. ROSENBAUM: Nothing.

THE COURT: ' . Thank you, sir. You

mey etep down.
(Witnese excused.)

X ¥ X
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Q And was your brother sble to tell you whay heppened

to Ron Lally?

MR. BRUNER: ObJection.
THE COURT: She may answer yes
or no.
A Yes.
Q Did you lesmrn from your brother st that time where he

wes killed and who did it?

MR.. BRUNER: Obdection.

THE COURT: Overruled.
Q@  And d4id yvour brother tell you a specific city?
A Yes.
MR. ROSENBAUM: 1 have no other
questions, your Honor.
THE COURT: Mr. Bruner, you

may cross—examine.

CROSS-EXAMINATION OF SHARON HOPKINS

BY MR. BROUNER:
Q Mrs. Hopkins?

A Mies.
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fhereupon, the State of Ohio; in order
to further maintain the issues on its part to be
maintained, called SHARON HOPKINS as a witness and,
after being first duly eworn, wae examined and
testified ss follows:

DIRECT EXAMINATION OF SHARON HOPKINS

BY MR. ROSENBAUM:

Q Will you etate your neme, rlease?

. A Sharon Hopkins.

Q Will you spell the first and last neme for the
Reporter, please?

A S-H-A-R—0-N; H-O0-P-K-I-N-8.

Q Do you think you think you can talk a little louder,

plense?

A Uh-huh.

Q How old are you?

A Twenty-three.

Q Are you employed?

A Yes.

Q Where do you work?

A Ridge Tool.

Q Do you have childreh?
A Yes.

Q How many children do you havé?
A Three.
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Q Do you know the Defendant in this case who is seated

under my right hand? (Indicating)

A Yes.

Q What is his name?

A We call him Pops, but Raymond Smith.

Q How is it that you know -- do you know his last name?
A Yeah.

Q What is 1t?

A Smith.

Q How is it that yvou know him?

A I went to school with his son.

Q Did vou have asny businees dealings with him?

A No.

Q Did you ever buy snything from him?

A N6.

Q Did you ever buy anything from his son?

A No.

Q Now, do you remember & very cold day in Jenuary of "84
when &ou gaw a car belonging —- a maroon convertible?

A Uh-huh.
THE COURT: Yeg or no.
A Yee.
Q Can you begin at the beginning of that evening and
deecribe the events that took place?

A We had all gone uptown ——
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Q Who is we?
P 7

A Danny Smith, his girlfriend, Tammy, my brother, Terry,
hie girlfriend, Mis{cy, Pops and Michael Smith all went
uptown anﬁ Stan also.

Stan who?

Jalowiec. -Is that his last name?

Do you know?

I cann”t remember hie lesst neme.

o o O » 9O

And when you say you went uptown, did you go to a
specific place?

We had gone up to Razzles’ s.

What is that, a bar?

Yes.

In what city?

Elyria. |

And about what time did you arrive there?
Probably about ten or eleven.

How did you get there? |

I rode with Danny and his girlfriend.

And did they pick you up?

= 0 P O O O 0 O »» OH >

They juet live across the street so I walked over to
their house.

Q Where did they live at the time?

A Pinegrove Apartments, right across from'my epartment.

I can’t remember the name.
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Q What street is your apartment on?

A David Drive. |

Q What city is that in?

A Elyria.

Q And did.yoﬁ gtey 8t Razzle’'s for & long time?

A We stayed there till the place closed.

Q Then what heppened?

A We had gone acrose the street, over to Mom’s Open
Kitchen.

Q Who went directly mcross the street to Mom'e?

A Dan;y Smith., T&ﬁgy, ﬁ;, Mikg/aﬁd poé&.

Q What happened to your brother and Misty?

A They had gone home already.

Q Do you have any idem what time that would be?

A They left the same time we went over to Mom’'s.

Q Which would be when?

A About 2:15, 2:30.

Q So what happened at Mém’a Qpen Kitchen?

A I think they eat and ate for a little bit and then
we left.

Q Who ig "they”?

A Danny and Pops and Mike. Tammy didn"t eat enything.
Q Did you eat?

A No.

Q What happened next?
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A We had all left. We went to get in the car to go

somewhere —— 1 thought we were going home, but we ——
Why did you go with them?
They were giving me & ride to my house.
So you left Mom’s Open Kitchen sbout what time?
2:45, three maybe.
And what happened?
We drove to Middle Avenue.
Who was driving?
Danny.
And whose car is this?
Danny s car, as far as 1 knew.
And how are people seated in the-car?'
Danny ie driving. Tammy is in the rassenger eeat, Mike

T >

ig sitting —- I am in the middle, Mike and Pops on the
outside doors.

Q Who is behind the driver, if you remember?

A I think it was Michael.

Q Then what happened?

A We went out on Middle Avenue esomewhere right paet thess
tracke and we dropped off Pope and Mike and there wasn’t
even a house. There was & house across the street. I
thought they were going to go to t@ere, but they went cver
to & barn where there is some woods and barns.

Q Who went into the barn and the woods?
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had gone by.

A I egeen it go into the apartments & lot acrossAthe

110

Pops and Mike.

‘The Defendant?

Yes.

Ana Michael?

Uh-huh.

And Danny, you and Tammy remained in the car?

Yes.

What haépened after the two exited the car and went
into the woods by the barn?

A We went over, beck across the tracks and went into
the parking lot end parked there and turned the lights off.
I don "t know what we were waiting for.

Q How long did you wait?

A Probably about five or ten minutees and then a LeBaron
Q Had you seen this car before?

street from my house. I saw it go there.

@ Do you know why it was there or who had it or who owned
it?

A No.

Q What kind of roof did thise car have?

A It was oonvertible.'

Q So, where was that convertible LeBaron going?

A Right over to where Mike and Pops were.
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So, it went by you across the tracks?
Uh-huh.
And then went to where the two were dropped off?
Yes.

Then what happened?

D o O O r O

‘It waited back by thefe and we sat there and then

the car come back by asgain, back ecross the tracks.

Q It went northbound, towards town?
A Yes.
Q How long & period of time before it ceme back

southbound and crossed the tracks again?

A About three or four minutes.

@  And the whole time you are sitting there with the
lights off? |

A Yes.

Q After it came back the first time, did the car you
were in remain there?

A Yeah. At that point Danny had Tammy come over to
the driver s seat and he went in the passenger’s.

Q When did they ewitch?

After you eaw the cer for the second time?

After it came béck, after it plcked them up.

Did it move at sny time after it was parked there?

‘No.

o » o >

The one you &are in?
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A .No.
Q Then the cer comes by scuthbound, the LeBaron?
A Saw it go by esgein. They sat there, waited for it
to go towards downtown snd then at that point we drove
to follow it. |
And at thisltime Denny ie driving?
Yes.
Who was eeated where?
Tammy in the passenger seat asnd I sat behind Danny.
Did you follow the LéBaron?
Yes.

What happened°

O » O P oo o O

We had followed it and signaled for it to pull over at

the first street that we came to, the firet street on the

right.

Q Did it pull over?

A Yes.

_Qr Were you able to tell who was in the car?

A I could not tell because the window was too small.
Q Were yon able to tell who was driving?

A After Danny told me to get out of the car and asked

1f they picked up his brother.
Q Deecribe what happened?
A Danny ducked down in the seat so you couldn’t eee

him and he egaid, "Asklthem -
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MR. BRUNER: Objection to what

Danny seid.

THE COURT: : Just what hsprened,
okay? ’
THE WITNESS: All right.
I asked --—
THE COURT: Suétained.

Did vou go up to the car?
No, I just steprped one foot out of the car end 1 aeked
I was told to ask.
What did you ask?
If his brother was picked up.
And did you get an answer?
MR. BRUNER: Objection.
i don"t object to whether or not ehe got an
angwer.
I don’t really remember.
Were you able to tell if his brother was picked up?
There wee four people in the car. p
Did you recognize any of them?

Sten wae driving. At that point I could recogrnlze

And you don’t know who the other three ﬁere?

I could not positively say.
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.Q '~ Whatever answer. you got, did you relay it back to
Danny?
A Yes, and he said, "Fine," and we drove away.

Q  And what happened after that?

A They drppﬁed me off at my apsrtment and that was it.
They went home. ‘

Q Now, at any time -— s0 you went home that night?

A Uh-huh.

Q Did you later learn that esomething happened to Ron

Lally after that?

A A few deys lester my brother haed told me.
MR. BRUNER: ' Objection.
THE. COURT: Not what your

brother told you, but just what happened.

Q Is the answer you did learn something happened to
Ron Lally? ’
A Yes.

Q Did you learn he died?

A Yes.

Q And did you learn this in a converesation with your
brother? |

A Yes.

Q Did you stete anything to your brother as s result

of hearing this?

A I told him what had happened the other night, the
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Did you make a statement to the police?
No.
You did not meke & written statement to the police?
Later on I did.
When did youw do that?
Probably end of winter, early spring this year.
THE COURT: - = . Ask for &n

examination of that statement, your Honor.

THE COURT: Mr. Rosenbsum?
MR. ROSENBAUM: Sure.

THE COURT: In camera?

MR. BRUNER: Yes.

THE COURT: Ledies snd

‘gentlemen, this ies six typewritten pages on
this statement. The Court ies going to have

to take time to examine this document so‘I am
going to send you back to the jury room until
that is accomplished and then we will continue
on. |

(Whereupon, the jury was excused for s short

(Whereupon, the following vroceedings
occurred in the Judge e chambers out of the hearing
of the Jury.)

THE COURT: I heve read over the
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statement of Sharon Hopkins who ﬁestified on the‘
stand. I found the etatement to be —- snd thie is
a guesstimate -- 95% what she testified to.

I don"t find any{inconsistencies, ot I find
some things that she.did not testify to. I have
no problem, Mr. Bruner, with you looking it over.

MR. BRUNER: , Thank you.

THE COURT: ‘ That is all that I
need to put on the record.

MR. ROSENBAUM: - If he finds
something, we will talk about if.

THE COURT: Yes.

ﬁR. BRUNER: : Give me a few
minutee to eit at the teable?

THE CO&RT: Surely.

(Whereupon, Mr. Bruner reviewed the statement

of Sharon Hopkins.)

MR. BRUNER: Your Honor, you are,
correct. There are really no inconsistencies or
additional thinge. The only thing that I find le
that she describes the color of the car as being
gold or two tone.

There are a number of additional things.

MR. ROSENBAUM: I didn"t asek what

the color of the car was.
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MR. BRUNER: There are additional
thinge which I intend to ask her sbout, but really
no real inconsistencies.
THE COURT: ‘Ready to go back?
MR. WIGHTMAN: Sure.

(Whereupon, the jury was returned to the

courtroom and the following proceedings occurred. )

THE COURT: Ladies &and
gentlemen, as they say in the football game, this
was not a charged time out. Okay. You are still
entitled to your afternoon recess.

The Court has reviewed the statement and we
have done it on the record at this point and, Mr.
Bruner, we are ready to proceed.

MR. BRUNER:

Thank you, your

Honor.

CROSS5-EXAMINATION OF SHARON HOPKINS (Cont.)

BY MR. BRUNER:

Mise Horkine, ie that correct?

Uh-huh.

Could you answer yes or no?

Yee.
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Thank you. Miss Hoékins, on that night you testified
you were with Denny Smith, right?
Yes.
Your brother?
Yes.
And you know Mr. Smith as Pops, ib that right?
Yes.
And Mike Smith, right?
Yee.
And Stan?

Yes.

DPDB>.OS>D$>.OD>§D
jag
ct

And you were with them from at least ten o clock,
correct? |
Yee.

Where were you before ten o’clock?

At home.

Did vou have any drinks at home?

No.

And you went to Razzle s, which is & bar?
Yee.

And vou went to this bar probably to drink?
Yee.

How maeny drinks did you have st the bar?

I could not say.

O » H » H » OH O H P H PF

Did you have two?
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I had enough.

Did you heve five?

I don"t know how many I had.
What do you drink normally?

Beer.

& r o » O »

You were there from ten or eleven o clock until

the time the bar closed, correct?

A Yes.

Q That is sbout 2:30 in the morning?

A Yes.

Q Ie that right?

A Yes.

Q And you had.—— vou don’t know how meny beers you had,
right?

A No. It was too long mgo to remember.

Q Pretty good guess that you had quite a bit to drink,
correct?

A Yes.

Q And when you left the bar youn were rretty hazy sbout
everything., right?

A I was not hazy. I wae pretty —— well, I was drunk,
but I still remember what happened.

Q You were drinking snd I think you put it in your
etatement, you said something else about your statement,

didn"t you?
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Yeah, but I do not recall saying that.
I think you saild that you were F'd up, 1s that right?
Yes.
You talk like that, right?
I don"t normally talk like that.
On a statement to the police you do, yes?
Yes.
So you left the bar and you g0 to eat. is that right?
Everybody else had ate.
Everybody elee had ate?
Uh-huh.

You go to Mom s Kitchen and you go with the eame

people, is that correct?

A All except for my brother and hie girlfriend.

Q Did you have any crack cocaine on the way to the
Kitchen?

A No.

Q Yog are out at 2:45 in the morning, you worked the
next day?

A No, I did not work &t that time.

Q Do ydu have any kids at home?

A I had one.

Q Who was watching your kid?

A My brother.

Q Your brother, Terry?
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A My other brother.

Q Now, @ll during the time that you were with Ray Smith,
Pope., there is no discussion about anybody by the name of
Ronald Lally, is thére?

A No, but I wasn’t talking to them.

Q You didn 't hear any discussion about that, did you?
A No.
Q And getting in the cmr, you g0 to Mom'e Kitchen and

there is no discussion about Ron Lally, correct?

A No. .

a You don’t even know who he is, do you?

A No, I don’t.

Q What day is this that we sre talking about -- you
have been to the bar before, I presume, right?

A Yes.

Q And I presume you probably were at the bar with Ray

‘and you were friende with him, right?

A Basically.

Q You have been friends with Ray and Denny and everybody
elee?

A I was mainly friende with Tammy.

Q Tammy wag Danny s girlfriend?

A Yes.

Q What day did you go to the bar that yvou gave &

etatement about, do you know?
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A I could not say the exact day, but I know it was back
in 94, in Jamusry.
You are sure of that, right?
Yes.
Absolutely positive, correct?
Yes.
Okay. What were you doing the next day?
What did I do the next day?
Yes.
I slept till probably maybe eleven, got up with my

eat down and watched TV with him.

o
Q
o]

Q Do you know what you were doing the day aftgr that
in January of ~947

A Yés, I could esy thet, too. I talked to my brother
sbout what was séid.

Q Miss Hopkine, vou go to Mom’s Kitchen, right?

There ie no discussion about Ron Lally, you said that,

right?
A Yes.
Q No one ig threstening anybody, everybody 18 having &

good time, right?

A Yes.
Q Iz that correct”?
A Ae far se I knew. I did not know what was going on

with their conversation.
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Were you sitting at the>same table with them?

Q
A -No, I was not.
Q Who were you sitting with?
A I was sitting at a table down the middle of the
resgtaurant.
Who were you eitting with?
I was sitting by myself.
And everybody elee wae where?
They were at another table.
@ So, four or so people —- |
A The tsble was full so I sat at another table.
Q You didn't sit with them?
A No.
Q You had a rumber of drinks.
Did you have any more drinks at Mom’s.Kitchen?
A They don’t serve drinks.
Q Okay. So at that point in time you geﬁ into &a

124

CAY,;

if I am correct, with Raymond Smith and Danny Smith, .

right?

A
Q
A
Q
A
Q

Correct.

And his girlfriend?
Yes.

And Mike émith?
Yes.

And yvourself?

Jalowiec Records Discovery
Lorain Coqnty Prosecutor's Files

" Box4of5
Page 365




o ~3 o)) m [1EN [ [} -

N e =
W N = O

o 0 O » oo ®

125
Uh-huh.
In Danny’'e cear, I think_you testified to?
Yes.
And it is dark, late at night, right?

Yes.

o » O P S >

" And vou go to --~ I think you eaid somewherg oOn Middle
Avenue?

A Yee.

Q And you are sure about that because you are &0 clear

sbout everything that happened, correct?
You are not clear sbout the number of beers you had?

Right?

No.

D r H » H P

You are not clear sbout telling the police that you
were F'd up, you had no problem with that, right?

I don't recall telling them that.

You don’t recall telling them that?

No.

Do vou want me to show it to you?

I seen if.v

50 when you reviewed your strtement, you saw you told
the police that you were F'd up? '

A Yes.
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Q And I don 't want to subject the ladies and gentlemen
éf the jury to what that word ie, but we know what that
ie, right?
A Yes.
Q Okay. .Yoﬁ left Mom's Kitchen, it is dark. At eome
point in time you see that Raymond and Michael. are dropped
off, right?
A Yes.
Q At some roint in time Danny parke, you see€ Raymond and
Michael going into the woods, I think you said? -
A There wag trees and there was & barn, looked like A

little wooded ares.

Q Okay. And did you see what they were doing in there?
A No. I didn"t pay attention once they were dropped off.
Q You didn 't pay attention?
A When we drove away I thought I was going home.
@ Then you parked by the woode.

How far from where.tﬁey were dropped off did you park?
A We parked on the other eide of the trecke. I couldn’t

gy how fer it was.

Q You couldn’t say how far it was?

A No.

Q One hundred feet, 500 feet, do you know?

A I can’t say five feet or vards. It was like ovér half

a block.
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Not a great deal of street lights around there?
No.
So it is dark, right?
Right .

Okay. And at some point in time you g€e€ this other car

coming.. correct?

A Yes.
Q And you are parked?
A Yes.
Q Where in the car are you?
A I em in the back eeat.
Q In the beck seat.
Is this a two door or four door?
A Four door.
Q Aﬁd Danny ié in the front end Temmy ie in the front?.
A Yes.
Q Anybody in the back with you at thie point?
A No.
Q And at some point in time I think you gee & LeBaron
convertible?
A Yes.
Q What color is that?
A I couldn’t esay exactly. It could heve been two tone,

it could hesve been one color. There was only one street

light 80 I couldn’t tell.
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Q Well, you told the police that it was —-
MR. ROSENBAUM: Yéur Honor, could
we approach the bench?
THE COURT: Yes.
(Whereupon, the following proceedings
occurred at the bench.out of the hearing of the jury.)
MR. ROSENBAUM: - I object to him

ueing the statement to crose-exsmine on

inconsietencies.
THE COURT: Yes, don't use the
statement.
MR. BRUNER: I am not using 1it.
MR. ROSENBAUM: Yes, you are.

He sleo did it in the other aqueetlone.
THE COURT: All right.
(Whereupon, the following proceedinge
occurred back in the hesaring of the Jury.)
You thought the color of the LeBaron was two tone?
A two-tone color.

What color wase the two tone?

r O »» O

I couldn’t say exactly. There was not much light
to see. I said there wae only one street light that I
noticed snd I could not say what color the car was.

) Did you ever tell snyone it was gold?

MR. ROSENBAUM: Objection.
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THE COURT: Suétained.
Did you ever tell snybody what color you thought 1t
MR. ROSENBAUM: I object to that
queetion as well.

THE COURT: Well, I will
permit that. I know what we discussed without
noting my digcussion et this point.

MR. BRUNER: Thank you, your
Honor. | o

I thought it wes gold mnd a dark color. The top

part was gold, I thought it might have been.

Q
A

You thought the top part of the car was gold?

Yee, LeBaron’e top half is one color, bottom half is

another color from the two tone.

Q

And at that point in time, or at some point in time

the car goes by, you are asgked by Denny eventuaslly o €0

up to that car, is that correci?

Yes.

You don’t eee Ray Smith get into that car?

No.

You didn 't see Micheel Smith get into the car?
No.

You didn t.eee Ray Smith get in or out of the car,

right?
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No.
And you don’t know who Ron Lally is, correct?
Correct. i
So, when you go up to the car --
I didn"t go up to the car.
I thought you testified that you went up to the car?
No, I said I stepped one foot out of the car.
Out of Danny’'s car?
Yes.
‘What did you do, yell over to the other car?
I juet spoke softly because it was not that far from
me
Q | How far wasbit?
A It wae parked right in front of us.
Q Were you able ;* you said you saw Stan Jalowiec?
A Yes.
Q And as to snybody else in the cmr, you didn’t know

who was sitting in that car, correct?

A Correct.

Q During that whole tiﬁe vou were sitting there, there
wag no discussion about Ron Lally,.cofrecb? |

A Right.

Qa And there waé no discussion sbout hurting anyone,
correct?

A Correct.
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And there is no discussion aboﬁt Danny or Ray, about

anything involving Ron Lally, correct?

A

Q

Correct.

As a méttér of fact, Danny asked you to Cheqk with

the driver of that car who turned out to be Stan if his

brother was in the car, right?

A

Q

_Yes.

Yes.

Not if his brother wae in the car?

MR. BRUNER: I have nothing
further, your Honor. |
MR. ROSENBAUM: I have no other
questions, your Honor.

THE COURT: Thank vou, Ma am,
vou may step down.

(Witneese excused.)
¥ X X

THE COURT: , Let'g teke our
recese here. Then we will resume with your next
witneee.

Ladies snd gentlemen, this is & charged time
out, okay, at this point.

The admonitions that I have given you

regarding discuseing this at thie point, not

letting snyone discusse it with you stlll hold
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and with that, as soon as Ms. Skinner gets hepe,
we will receee.

(Whereupon, a short recess was had.)

(Whereupon, the following proceedings

occurred out of the hearing of the Jjury.)

THE COURT: Deputy, I would
like to meke an announcement becsuse it has been
some time. It gets disturbing when people Are
coming in and out of the courtroom in large
amounts. |

Todsy wae an unusual situation becsuse of
the studente. Deputy, as of tomorrow, once we
get into session, be very discreet'—— members of
the preses can come in, but as fer as snybody else,
at & discreet momént, maybe bringing in a'witneea
or something like that, then they. can be allowed
entrance to the courtroom.

THE DEPUTY: Fine, your Honor.

(Whereupon, the jury wae returned to the

courtroom and the following proceedinge occurred. )

Jalowiec Records Discovery

Lqrain County Prosecutor's Files

" Box4of5

Page 373




(&) 1LY 9V N

-3

10
11
1Z
13

14

133
Thereupon, the State of Ohio, in order
to further maintein the iesues on ites part to be
maintained, called SANDRA WILLIAMS as aAwitﬁess and,
after being first duly sworn, was examined and
testified.aa followe:
DIRECT EXAMINATION OF SANDRA WILLIAMS

BY MR. ROSENBAUM:

Q
A
Q

Will you state your name, please?

Sandra Willisme.

Will you spell the first and last name for the

Rerorter, plesss?

O rr O r O P HOH P H P O r O >

S-A-N-D-R-A; W-I-L-L-I-A-M-S.

Are you employed, Ma am?

Yes, I am.

Will you tell the Court and Jjury where you work?
Parker-Hannifin Airborhe.

What do you do there?

I am & lead assemblef.

Did you know & pereon by the neme of Ronald Lelly?
Yes, I did.

How ie it that you knew him, Ma am?

I wae his fiance.

For how long 4did you date him?

Thirteen years.

At the time of his death were you still dating or
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going with him?

A Yes, elr.
Q Was there a time in there where you broke up or
“anything?
A A few times.
Q ‘Why was that?
What would Ron do that would ﬁpeet you?
A He stole from me.
Q Do you know why he stole from you?
A Yes, sir. |
Q Woﬁld you tell everybody, please?
A For drugs.
Q Wae he addicted to crack cocaine?
A Yeg, he was.
Q And did he struggle with this for a.very long period
of time? |
A Yee, he did.
Q Do you know if, in June of “93, he had taken eomething
elee from you?
A Yes.
Q What did he take?
A A microwave.
Q And did he sell that for drugs?

THE COURT: I didn’t hear what

he took.
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THE WITNESS: : A microwave oven.
Yes, he did.
Now, did he live with you?
On and off.
S0 you had & place and he had & place?
At times, yes, most of the time he was with me.
In September of "93, was he with you?
No. |
Where was he staying, do you know?
No.
What wee your sddrese at that time, M&f&m?
59 Yorktown Lane.

Is that an apartment?

‘ Yes, in Elyria.

Now, did anything uwnususl heppen to vou on or sbout

September 7th of 7937

A

Q

Yee.

Will you describe the evente that occurred on that

date, please?

A

A man came to my yvard. 1 wse standing outelde my

house talking to eome friendes. A man came to the yard —-

> O » O

Do vou know who this man is?
Hig name 1ie Danny Smith.
And do you know Danny Smith?

My future son-in-law told me who it was. I did not
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know who it was at the time.

Q

Were you sble to later identify & picture of him with

Detective Leiby?

o » O »

Yes.
And you leasrned that person’s name W&as Denny Smith?
Yes.

Did you know if Ron had any contact with Denny Smith

rrior to that d&y?

A .

Q

A

No.
Describe what happened, please?
He came in. He said that he knew where Ron was —-—

MR. BRUNER: Objection.

THE COQURT: ' Just describe
what heprened at this roiny without etating
things. You had conversation and go on from
there.

He came to the houee, to my yard, =znd started a

convergation with me.

Q

As s result of that conversation did you react OY

how did yvou feesl after that conversation?

A
2

What was the purpose of that conversation?
Did it pertain to Ron Lally?
Yes.

Was it an attempt to persuade or dissuwade him from
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doing anything?
A Yee.
Q Will you tell the Court and jury the nature of that
conversation?
MR. BRUNER: : Objection.
THE COURT: Back to where
we were before. At this point I am going to
permit it.
Qverruled. Exceptions granted to you,

Mr. Bruner.

MR. BRUNER: Thank you, your
Honor.
Q Go ahead, please.
A He said that he knew where Ron was at and that Ron

would feel real bad if anything happened to any membere

of hies family or myself.

Q Did he aleo indicete to you snything sbout the

&ictim‘s parents, Ron Lally s parents?

A Yes, he said he knew where they live and it Would

be a eheame 1f thelr trailer haprpened to get blown up.
MR. ROSENBAUM: I have no other

questionse, your Honor.

THE COURT: Mr. Bruner?
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CROSS-EXAMINATION OF SANDRA WILLIAMS

BY MR. BRUNER:

Miss Williams?

Q

A Yes.

] Mrs. Williams?

A Miss.

Q

(Indiesting)

A No, sir.

Q

A No, eir.

Q You never seen him?

A No.

Q He never threatened you®?

A No, sir.

Q

knowledge?

A Not to my knowledge, no.

MR. BRUNER:

questione.

MR. ROSENBAUM:
THE COURT:

you may etep down.

Have you ever seen this man here, Ray Smith?

Has he ever called you as far ase you know?

Never threatened Mr. Lally’e parente, to your

I have no other

I have nothing.

Thank you, Ma am,

(Witness excused.)

*

X

¥
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Thereupon, the State oﬁ Ohio, in order
to further meintsin the iesues on itse part to be
maintained, called BRIAN HOWINGTON as a witness and,
after being first duly sworn, was examined and

teetified as follows:

DIRECT EXAMINATION OF BRIAN HOWINGTON

BY MR. ROSENBAUM:

OD>DB>.OD>D:I>JDD>®D>®‘

Will you state your neme, please, sir?

Brian David Howington.

Spell the first and last name for the Reporter?
B-R-I-A-N; H-0-W-I-N-G-T-O-N.

Are you employed at this time, sir?

Yes.

Would you tell the Court and jury what you do?
I am 8 window cleaner.

For what business?

H % B Window Cleaning.

Did I ask you how old.you are?

No, 24.

Db you know the Defendant seated under my right

hand? (Indicating)

A

Q
A
Q

Yes, I do.
What is hie name?
Raymond Smith.

How is it that vou know him, sir?
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Just through my aunt.
Whet ie your sunt’s name?
Corrine Fike, Joann Fike.
Why is it that you know the Defendant through your
Joann Fike?
He used to frequent her house, coming over there.
And did he ever borrow her car?
Not him, himseelf.
Who would borrow your aunt’s car?
His son.
MR. BRUNER: Objection ae
to relevancy, your Honor.
THE CQURT: Overruled.
I will let him answer this one.
Do you know why his son would borrow your aunt s car?
MR. BROUNER: Objection.A
He didn "t have one.
THE COURT: Do you know why
he would borrow your aunt’ s car?
Yes or no.

Do yvou know? Yee or no is the angwer to

that.
THE WITNESS: No.
THE COURT: You don 't know?
THE WITNESS: No.
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What kind of car is that, sir?-
Chrysler LeBaron.
Do you know what year or not?
Not for sure.
Does it have a hard top or soft top?
Soft top.
Did you know Danny Smith? -
Yes. |
Why is it that you know Danny Smith?
Through the same reasons, him freguenting my aunt’s
houee.
Q Did you ever have any business dealings with Danny
Smith?
-A No.
Q Did you ever buy anything from him?
A No.
Q Now, did there come A time in Jsnuary that you went

somewhere in your aunt s car and met a man later
identified as Ron Lally?

Yes.

Do you recell the ei&ct dete in Januery?
No, I don’t%.

What  yesr would that have Been?

Ninety-three, I believe.

o » O > H >

Think.
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MR. BRUNER: Objection, your
Honor. |
THE CQURT: Ninety-three is
what he said.
Would it be thies last January or the one before?
The one before.
All right. Well, do yvou know what Jamuary it was?
Now I am confueed.
THE COURT: Wait & minute,
wait a minute.
Thie last Januery wae Jenuary, 94,
correct?
THE WITNESS: S Okay, ves.
S0 it is January of "94°7
Yes.

Will you describe the events of that evening as best

you can for the Court and Jjury, plemase?

A I went with —-
Q What happened, who came to your house or your aunt’s
houes?
A When I met him -- I don’t understand.
THE COURT: . Mr. Rosenbaum, ask
the gquestion over again.
Q You were at your aunt e house that evening?
A

Yes.
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" Did you go somewhere in her car?

Yes, I did. |

Who did you go with, if asnyone went with you?.

Stan Jalowie@.

How did he get to your aunt’s house. do you kEnow?
No, I don"t.

What time did he arrive there?

Approximately six o’clock.

And did you leave witﬁ him?

Yes, I did.

What time did you two leave?

Around eight.

Eight p.m. at night?

Yee.

Will you tell the Court snd Jury whet happened from
that time period on?
A We went to & courle bare. He agked me to teke him

to a friend's house.

Q Were you driving?

A Yee, I was.

Q Did your sunt know you had the car?

A I believe she left and the car was in my possession
50, yes.

Q So you went to some bars with Stan?

A Yes.
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Would that be in Elyria?
Yes. o |
And then Stan asked you to do what?
To go to oﬁe of his friend’s house.
How did he know it was time to go to a friend’s house?
MR. BRUNER: Objection.
I am not sure. '
MR. BRUNER: Withdrawn.
THE COURT: Qkay.

Did he have any kind of device with him that would

indicate to contact anyone?

A He had a beeper.

Q And so what happened then?

A We went to Ron’s house.

Q Where was ﬁhat?

A On Middle Avenue.

Q By enything, do you recall?

A Mr. Hero.

Q Was it a house or apartiment?

A It ie &n spartment.

Q What happened when you went there?
A We went upgtairs and we were partyinglfor a little
while.

Q What does that mean?

A We were smoking crack.
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Who was?
Me, Ron, Stan and Ron"s roommate.
Do you know his name?
No, I don’t.

What haprened then, sir?

>SS PP O » O

We.stayed there for a little while and somehow the
conversation got brought up, we went back to my aunt’s
house.

Q And what time would this be that you left for your
aunt "5 again?

A Aprroximately ten maybe.

Q Then what happened?

A We went back there, partied some more and shot some
pool and Stan got enother message or &8 Page.

‘Then what happened?

He asked to borrow the car.

And what did you say?

At first I told him né.

Then what happened?

> O o O o B

He continuaslly asked me to uee the car and I
eventually let him.

And did he leave?

Yee, he did.

Did he leave salone?

O P 9

No, Ron went with him.
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What time would this have been?

Arcund midnight.

So, at approximately midnight Stanley Jalowiec left
aunt’s house with Ron Lally?

Yes.

When was the next time you saw anybody concerned with
event?

Sometime esrly in the morning, esrly &.m.

How much later would that be?

Maybe four or five hourse.

So,'you sre talking four or five in the morning?
Yes.

And who did you see?

Stan and Reymond.

The Defendant in this case?

Yes, sgir.

And where did you see them at?

They came to my aunt’'s house where I was staying.
And why did they come there, if you know?

They had her car.

They were returning it?

Yes. |

Did you see the car?

Yes, sir.

What condition was the car?
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It was frozen.

Do you know why it wee frozen?
They washed it.

What was the weather like?
Cold.

You are talking what kind of cold?

> O » H O O >

Real cold, like cold that you wouldn’t forget. I
mean, 1t was.freezing.

MR. ROSENBAUM: I have no other
auestions of this witness, your Hoﬁor.

THE COURT: Mr. Bruner?

CROSS-EXAMINATION OF BRIAN HOWINGTON

BY MR. BRUNER:

Q Mr. Howington, did you make & statement to the police?
A Excuse me?
Q Did you make a statement to the police?
A Yee.
MR. BRUNER: : Your Honor, I would
ask for 1t.
MR. ROSENBAUM: : We mre getting it,

your Honor.

THE COURT: Gentlemen, same
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situation?
MR. BRUNER: Yes.
THE COURT: Ladies and

gentlemen, just relax here.

MR. BRUNER: _ It is lengthy, your
Honor.

THE COURT: : . Ladies and
gentlemen, let’s do this. Let s send you to the
jury room 80 you can relex m& little more. This
ie a lengthy statement and again the admonitions
that I have given you hold st thie point. As soon
as we get the work that needs to be done completed
with the statement, we will call vou back.

(Whereupon, the jury was excused for a short
reCess. )

(Whereupon, the following rroceedings
occurred in the Court s chambers with the Defendant and
counsel present.)

THE GOURT: Yes, I have read
through the statement end offhend I can eay there
is s lot more than what Qas examined upon.

At this point on the portion that was
exsmined upon, it is asbout 90% mccurate. There
ie —— I don’t know if you want to call it

inconsistencies, but there is a hazy area around
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—— as far as the time as to when he came back and
also & little bit different, I think, &8 to when
and I csn only esay that it was -- I think at this
point it was Lally as to when he ceme into the
picture it ie not quite —- I think not quite the
same, but they end up the same asnd there you &re.
Harvey.
MR. BRUNER: Thank you, your
Honor.
(Whereupon, Mr. Bruﬁer examined the statement
of the aforementioned witness.)
(Wheréupon, the jufy wae returned to the
courtroom and the following proceedings occurred.)
THE COURT: We mre now ready
to proceed with the cross—-examination of this
witness. |

-

Mr. Bruner, you may c¢ontinue.

MR. BRUNER: Thank youw, your
ﬁonor. A
BY MR. BRUNER:
Q Mpr. Howington, your munt ie Corrine Flke?
A Yee.
Q You live with her st times?
A I used to.
Q Used to?
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A Yes.
Q And st the time when you wWere living with her, ehe
owned a Chrysler LeBaron? |

Yes.

Wﬁat color was that?
Blue.

It was & blue color?

Yee.

What color top?

Black.

Black top?

Dark blue, black.

It wasn’t gold or two tone?

No.

Now, I think you testified sbout the night in '

question that Stanley Jalowiec came to your. aunt s

houee?

A Yes.

Q And you were there?

A -Yes.

2] Wag your munt there?

A I am not sﬁre. I don’t know. ,
Q

And it waen’'t unususal for Stan to come to your
aunt " house?

A ‘No.
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He was friends with her?
Yes.
How 0ld is your aunt, by the way?

About 38.

And Sten came in and spparently the two of you went

to bars after that?

A
Q
A
Q
A
Q
A
@
A
@
A
Q

Correct.

About eight o clock at night?
Yes.

Did you have some drinks at the bars?
Yes.

And how many drinks did you have?
Four or five maybe.

What were you drinking?

Beer.

Stan have some beers, too?

Yes.

You didn’t, at the bars, pick up a man by the name

of Ron Lally, correct?

A
Q
A
Q

No.
After that you were driving your sunt e car?
Yes.

You hed a number of beers, vou were driving your

aunt s car and you went with Stan to get Ron Lally, is

that correct?
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Yes.

To get B person?

Yes.

You didn 't know who that person was?

No.

And he was picked up somewhere, I think you said?
Hie home.

At hig home?

Ron"s home.

And then you all went over to your sunt "8 house? -

- Correct.

And this was about what time?

Around ten.

And Mr. Jalowiec didn’t dreg Ron into the car, did he?
No.

And Ron came willingly?

Yee.

And went back to your aunt’s houee?

Yes.

And I think vou esid that hefore you went to your

sunt s house you partied, right?

A

Q
A
Q

While we were at Ron's house.
Okay. So that means that you did, correct?
Yes.

And Ron, correct?
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A Yes.

o

And Stan. -

Were you parteking or partving with.cocaine?
Yes.

Is that creck cocaine?

Yes.

You had some, right?

Yee.

And Stan and RQn?

Yes.

Okmy. How lo;g were you st Ron’e house partying?
An hour; maybe two.

An hour or maybe two?

Yes.

D » £ P OH » OH P O P O p

In addition to the crack cocaine, did you have any
other drugs?

No, sir.

Just crack cocaine?

Yes.

Did you have any mlechol, other alcohol?

Just what we hadvat the bar.

Okey. And then you drove back to your suni’e houee?

Yes.

O » OH » O > o >

After drinking and having creck cocaine, you drove

back to your aunt e house?
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i#éﬂ 1 A Yes. And you got to your aunt’s house safely?
2 A Yee |
3 Q And you parﬁied some more, right?
4 A Yes
5 Q You and Ron Lally snd Stan Jalowiec?
6 A Yes
7 Q And Ray Smith was not anywhere around?
3 A No, eir.
e’ G You knew who he wae at that time?
10 A Yes, sir.
‘11 Q And how long were you partying &t your sunt’e house?
12 A Another hour, maybe two.
. 13 Q Another hour, maybe two?
'.) 14 a Yee, Bir.
15 @ Let s figure this out. You left mbout eight o clock
16 to go to the bar, right, with Stan?
17 A Yes.
18 Q@ Before you get Ron Lally, correct, and you are at the
18 bar a couple hours maybe?
20 A Maybe .
21 Q So maybe it is ten, 10:30 you get to Ron’s house?
22 A Yes, sir.
23 Q 10:30, eleven o 'clock, ie that right?
24 A Sounds about right.
25 Q And then an hour there of partying and then you go
\
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+to your aunt s house?

Yes, eir.

So it is about midnight when you get bgok to your
8 héuae? |
Arcund eleven, 11:30 maybe.
Mbre partying?

Right.

You had enough pertying so that vou weren’t really

" thinking guite clearly, right?

T would say that, yes.

Crack cocaine doesn”t make you think tremendously,
it?

No.

Now, when you leavé, or when Stan lesves, I think you
Stan and Mr. Lally left? |
Correct.

You didn’t’know who he was?

No.

bid you ever learn his name that night?

Not reslly, no, I never remembered.

When did you lesrn hig name, by the way?

!

When I wae queetioned by the police.
In 95 when vou made that statement?
Correct.

That is the first time you learned his name?
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A Well, I was told when I met him, but I didn"t
remember 1t.
Okay. So he left with Stan, right?
Correct.

And he left willingly, correct?

Correct.

o » O » O

There was no one dregging him out of the houee &t
gunpoint?

A Correct.

Q Stan didn’t grab him by the neck and drag him out

of the house?

No, sir.

And stick him in a car?

No, sir.

And you have no idea where they went after that,
correct?

A No, sir.

Q As s matter of fact, until the car was brought back
and you testified to it, you had no idea where Stan and

Ron had been, correct?

A No, sir.

Q And there was no discussion before 5ten left sbout

eny harm coming to Ron Lally?

A No, sir.

Q And no discussion about any harm coming to him even
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when they came back?

A No, eir.

MR. BRUNER: I have nothing
_ further. .'
THE CQURT: : Mr. Rosenbsum?

REDIRECT EXAMINATION OF BRIAN HOWINGION

BY MR. ROSENBAUM:

Q Sir, is cocaine a stimulant?

MR. BRUNER: Objection.
Is he an expert?
MR. ROSENBAUM: I think he has.
some particular knowledge that most people
don”t have.
THE COURT: I don 't know that
he ie an expert; I think this. Let me say this.
If you know,‘sir, if you know -— and I am very
Berioﬁs when I say that —-- you may answer it.
If you don’t, you don’t.
A Yes.
Q So when you use it, does it make you less aware of what
.13 going on around you, like alcohol, or make yoﬁ more
aware? | |

A I believe it makes me moré aware.
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I have no other

Mr. Bruner?

RECROSS-EXAMINATION OF BRIAN HOWINGTON

BY MR. BROUNER:

Q

Soc it mekes you think clearly, is that your testimnony.,

that drack cocsine makes you think clearly?

A

Is that right?

I didn"t say clearly.

I eaid it makes me think more

snd 1t mekee me,pay sttention more.

Q

Pay attention to the things, that the druge enhance

vour attention to, right?

A

Yes.

MR. BRUNER:
MR. ROSENBAUM:
THE COURT:
{(Witness
¥ ¥

THE COURT:

Nothing further.
Nothing further.
You may step down.
excused. )
) ,

Ladies and

gentlemen, it is & quarter to four, couneel

having advised the Court that Lhe next witness

would go beyond four o 'clock, we have ordered

a shuttle for you. Hopefully it will be here

- Jalowiec Records Discovery
Lorain Cqunty Prqsecutor‘s Files

Box 4'of 5
Page 399




i
1
~tﬁi

u’;/; p

moAa W N =

0w M N o

159
shortly. We will take our evening recess at
this point.

| The admonitions that I have given you in |
the past about discussing this at home when you
go home certainly will spply. I am sure they
are going to be asking you what happened‘aﬁd
you tell them that you have a Judge that will
not let you talk about it. .There is a reason
for that, you know.

You have gotten the opening statements,
you mre starting to get the evidence. You have
not received all of the evidence, you have only
received one side. You will receive the other
side and then the closing arguments and
instructione.

It is not fair to start your deliberations
until you receive everything thet you need to
have in-order to start yvour discussions and with
that, do not read’anythiné sbout it at this point
and we will recese and reconvene tomorrow morning.
If yoquill try to be here by B8:15, we will try to
get started by 8:30.

(Whereupon, the trial in the sbove-entitled

matter was adjourned to reconvene on Friday, the lst

day of December, 1995, at B:30 a.m.)
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MORNING SESSION, FRIDAY, DECEMBER 1, 1995

(Whereupon, the jury was returned to the

courtroom and the following proceedings occurred.)

THE CQOURT: Good morning, ladies
and gentlemen. I hope that you all had & pleasant'
evening and 8 good night’s sleep.

Ae you recall when we msdjocurned last night we
were etill in the State’s case.

Mr. Rosenbaum, you may csll your next

wiltness.
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Thereupon, the State of Ohio, in order
to further maintain the iesues on ite rart to be
maintained, called TERRY HOPKINS as & witness. and,
after being first duly sworn, was examined and
testified as follows:

DIRECT EXAMINATION OF TERRY HOPKINS

BY MR. ROSENBAUM:

Q Will you state your name, ple&ée, sir?

A Terry Hopkins.

Q Will vou spell the first and last neme for the

Reporter, plenss?

A T-E-R-R-Y; H-O-P-K-I-N-S.

Q Are you employed at this time, sir?

A Yes.

Q Will vou tell the Court and jury what you do?

A I am a —- lay carpet.

Q How long heve you done that for?

A About three weeks.

Q Do you have a criminal record, sir?

A Yee, 1 do.

Q Will you tell the Court and jury whaf it ie, plesee?
A Attempted sggravated burglary, attempted felonious
asgalt.

Q You served any time for that?

A Yes, I did.
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{;jﬂ 1 Q Do you know the Defendant in this case who is seated
2 immediately below my right hsnd? (Indicating)
3 A Yes, I do. |
.4 Q How is it that you know him, sir?
5 A Through his eon. A
5 Q What is his name?-
7 A Raymond.
8 Q Do you know the last name?
9 A Smith. |
10 Q What is hig son’e name that you know?
11 A  Danny. |
12 Q How ie it that you know Danny Smith?
. 13 A Went to school with him, used to see hi& out.
uf) 14 Q Do you have mny other relﬁtionehip with him?
15 A He became a friend after awhile, but. that is how I
16 knew him, from school and'stuff. We wae friends.
17 Q 30 you have known Danny for how long then?
18 A Five or six years probably.
19 Q Did you know a person by the name of Ron Lally?
20 A No, I didn’t.
.21 Q Now, do you remember & night in January of "94 where
22 you were dowﬁtown Elyria at some bars with the Defendant
23 end some other people?
24 A Yes. |
25 Q Do you recall what the date was?
)
i
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No, I don’'t.

So it wee in January?

Yes.

Can you tell the Court and jury of what vear?
Ninety—foﬁr;' I think it wes "94.

And will you describe the evehts of that evening
‘that pertain to the Defendanf and his son, Danny?

A We went out one night and we were 51l out about
drinking —- |

Q Who would "we” be?

A Me, Danny, Tammy, m& sister Sharon, I think it wae
just us.

Was anybody there with Danny?

Yes, Tammy. '

And did you have & girlfriend there?

Yeah.

And her name wae?

Misty.

And your sister?

Sharoﬁ.

Was there?

Right.

What bar were you drinking at?

Razzle s, a lot of them, but mostly at Razzle’s.

D O O » 0O O O O O o O > D

Do you know & person by the name of Sten Jalowiec?
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Yes.
How do you know him?
Through Danny.
Did you see Stanley that night?

No.

O » O »r O >

After you were drinking, what, if enything, did you
do and with whom?
A After that we went to Mom’s Open Kitchen, ate

breakfast, me, Tammy, Daﬁny, my sister and Misty and

from there -—-

Q Did the Defendant go?

A N6, he didn’%t.

Q Then what happened?

A We went home —— I went to my sister’s apartment and
then from there I went to Danny s because at the time I

was staying at Danny s apariment.

Q@ What time would this be?

A It was pretty late.or early, whatever you want to call
that, sbout, I would say about three in the morning, 3:30

in the morning.

Q Danny was there?
A Yes.
Q Would vou describe hie condition, how he spresred, Lo

the Court and jury?

MR. BRUNER: Objection.
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THE COURT:
THE WITNESS:
THE COURT:
A He was nervous, bothered. I asked
with him.
Q Did he reply?
A Yeah.
Q What dia Danny say?

MR. BRUNER:
THE COURT:
was present, who was there?
THE WITNESG:
THE COURT:
‘nlone?
THE WITNEGS:
THE COURT:
MR. ROSENBAUM:
please?
THE COURT:

request again as before.

165
Did you observe him?
Yeg, I did.
QOverruled.

him what was wrong

Objection.

At this point who

Me and Denny.

Just the two of you
Right.
Sustained.

Could we sprroach,

It ie the same

Correct, Mr. Roeenbeum, eetting ur the same

scenario.

MR. ROSENBAUM:

'T sm setting ur &

heareay exception, absolutely different.

THE COURT:

Yes, approach,
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please.

(Whereupon, the following proceedinge

occurred at the bench out of the hearing of the.jury.)

MR. ROSENBAUM: The exception I
would tender to the Court is that this is a
statément against penal interest.

MR. BRUNER: - As to my client?

MR. ROSENBAUM: That would be —--
well, it would be 803.1 and I believe 804.3
applies, but I would have to bring Danny in to
plead the Fifth first for that and 1 suppose
remotely 802 would apply also; 803.3 explains
why he feels how he does.

THE COURT: Harvey?

MR. BRUNER: Your Honor, may I
say that there comes a point in time when things
have to relate to Ray Smith.

MR. ROSENBAUM: This is absolutely .
going to relate to him. |

MR. BRUNER: I know what you did.
with regard to the previous witness. At this
point in time Ray is not present. He doesn’t
know where he is. Danny ie making a statement.
It doee not relate to Ray Smith.

All prejudicial to allow this hearsay
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statement.

MR. ROSENBAUM: The etatement doese
relate to Ray. He is going to say they did it.

MR. BRUNER: ‘ Then you are
interpreting Danny s statement to Ray and it
becomes his triel, not Ray’s.

MR. ROSENBAUM: He said it didn’"t
relste to his testimony. it doses.

MR. BRUNER: Your Honor, if you
are taking Danny’s admission and prejudicing the
jury with regard to that statement, I think there
comes a time when hearsay is out when it doesn’t
relate to my client.

THE COURT: : Give me B chence €O
look &t this and I will make a ruling in a second.

The ogjection is overruled.

(Whereupon, the following proceédihgs

occurred back in the hearing of the jury.)

THE COURT: You will have your
exceptione, Mr. Bruner.

Mr. Rosenbaum, you may continue.

BY MR. ROSENBAUM:

Q So vou were inguiring of Denny why he waes in what
condition?
A What wae wrong with him, why was he —-- he said he
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was sick.

Q What did he say?
A He said that they did it, meaning they killed --
" MR. BRUNER: | Objection, your
Honor, and ask that that be stricken and the
jury be. instructed to disregard that.
Q Did you inguire what he meant by that?
MR. BRUNER: ' Your Honor, I
would agk that the jury be instructed on that.
THE COURT: | At thie point,
ladies and gentlemen, you will disregsrd
enything other than what the statemenf WEE ,
"They did it.” |

Q. Did you aek him what he mesnt by that?

A Yesh.

Q And what was his response?
MR. BRUNER: ) Objection.
THE COURT: '~ Overruled.

A He juset kind of looked at me like, you know —-

Q Now, had Danny ever had any previoue discuesions

with you sbout doing what they did?

A Yes.

Q Will you detail them for the Court and Jury. please?
‘First of all, tell us Qhen theee discuésions took

place as best you can recail.

Jalowiec Records Discovery
Lorain County Prpsecutor's Files

Box 4 of 5
Page 409




Vo o s BRI B¢ » AN & ) IR - NS v' NN S

T S
N = O

=
w

14
15
i6
17
18

19

J
(@]

[ae)
=

[Se)
[ye]

169
Well, it was awhile ago at a bar I seen him.
Wwas it before thie night you are telking about?
- Yeah, it was before this.

How much before, if you can say?

0 P O >

A few months. I told him if he needed something
taken care of to let me know, if he had to beat. somebody
up, ¥ou know.

Q Why 4did vou say that?

A He was having some trouble collecting some money or
something and I was just bragging and telking.

Q So you offered vour services to him to beat someone
up?

A Yeah, if he needed me to collect the money is what T
esid snd mnyway. he come to me later, after that, and he
asked if 1 wouid take care of this thing for him, thie
problem.

Q What does that mean?

A Killing somebody.
MR. BRUNER: Objection, your
Honor.
THE COURT: ' Well, wait &

minute at this stage.
That objection is sustained.
Let e build a little more background.

Q Tell me what exactly did Danny say to you when he came
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to you?

MR. BRUNER: Objection.

THE COURT: Overruled.

MR. BRUNER: Your Honor, there
is no time frame or nothing.

THE COURT: Okay. I was under
the impression that it was several months before
the ineident at the bar, correct?

THE WITNESS: Yes.

And what exactly did Danny say, as best you can recall
147

Just what I said.

And what was that?

To kill somebody.

And what was your response?

I didn’"% want no part of nothing like that.

Did Danny ssk anything elee of you on that subject?

No. After that he pretty much ieft it alone.

Did he.ever inquire if you wouldn’t do 1it, if you

had any other information that might help him?

o » O >

Yes.
What was that?
If I knew anvbody else to do it.

After that night when Denny said to you, “They did

" you knew what happened?
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I graﬁbed my chest and I left.

And where did you go?

I went to my sister s apartment.

Did you ever return back to Danny’'s apartment then?
Yes.

When?

The next morning.

And what transpired then, who was there?

Michsel, Rsymond, Stanley and Danny.

And did they have any conversation in your presence

shout what they had done the night before?

A Yes.
Q What did they say?
MR. BRUNER: Objection se to
“"they."
| Who is "they"?

Q Who specifically was in this conversation?

Let me aek you this.

What did Stanley say, if anything, about the night
before? |
A That they had killed the guy.
Q Did they say how?
A Yeah.
Q What did they say?
A They said that they —-
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MR. BRUNER: Objection.

THE COURT: Again, "they.,”

who 1is “they"?
You are talking to Stanley?
Q Who wee in this conversation?

Is this between you and one persdn?

A We were all in the same room.

Q Who wes &ll of you recple?

A Stan. Raymond, Danny, me, Tammy was in the back
bedroom.

] Describe the converestion ae to who said what as

best you can?
A Stan said that they had done it. Bee, I can’t
remember who said what exactly. I am going with the
whole conversation that went on between us.

I oﬁn't pay specifically who said what.
Q Whet happened?
A They said that they had shot the victim and they
had run him over with a car and stepped on him and

stabbed him with eomething or something like that.

Q In what tone were they relating this?
A Like they were bragging about it.
Q Did they eay anyone else wag there, or who did’

they indicate was there —-

MR. BRUNER: Objection.

172
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(Continuing) —-- when this was done?
MR. BRUNER: Objection.
Did they indicate whether anybody else was there?
Yes or no.
No.
They did say something about Mike?
Yes.
What did they sasy sbout Mike?
They said he was ——
' MR. BRUNER: Objection.

Who is '"they"?

Five people we are talking about.

THE COURT: Under the
circumstances I think they are releting back
the same incident and the same people that
were there were Danny, Raymond, Stan and your
sister and youreelf, the five of you{ is that
correct?

THE WITNESS: At the time of

the incident when it happrened?

THE COURT: : ‘No. Thie
conversation -- was your sister there?

THE WITNESS: No.

THE COURT: I thought she was

in the back?
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THE WITNESS: No, I said Tammy,

that ie Denny 8 girlfriend.

THE COURT: A1l right. Proceed.
Q What in this same conversation did they indicate about
Mike?
A That he was panicking..

Q Did they say where he was at the time that this guy

died?
MR. BRUNER: ObJjection.
A I think they saidlhe was in the car.
Q And that he was panicking?
A Uh~huh. _
Q Did Danny ever admit to you that he diséussed with

other pecople trying to get them to do this for him?
MR. BRUNER: Objection.
THE COURT: You can answer
that yes or no.
A Yes.

Q Would you tell what Danny sald to the Court and jury,

plesse?
MR. BRUNER: Dbjection.
THE COURT: Qverruled.
A As fmr ass what, you mean --

Q Who did he epeak to and did he offer anything to

accomplish this goal?
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A He offered to pay for somebody, to buy somebody a car
if they would do it. He smsked me 1f I knew somebody a&nd
he said he offered to buy this person a car because he
knew that I knew he wanted a car.

‘Was there a specific person in ﬁind here?

Yes.

Who was that?

Carl Hartmen.

Was there a specific car in mind?

Yes.

What was 1t7

Red BMW.

O » O OH > O H O O P O

So; Danny told you he would buy Carl a red BMW 1f he
killed this person?

Yes.

Did you know who this person was?

Yes, I know him.

Who wae the person?

He was a close friend.

I em talking about Carl Hartmean?

Yes.

H » O r O » O »

Now, when you 8ay thét Danny wanted you to kill
gomeone, did he ever tell you who he wanted killed?
A No.

Q. Did you know what this person had done that he wanted
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killed?
A Yes.

Q What was that?

MR. BRUNER: Objection.

THE COURT: _ How do you know?
THE WITNESS: He told me.

MR. BRUNER: Objection.

THE COURT: Under thoee

' circumstances, it will be sustained.
MR. ROSENBAUM: Could we approach?
THE CQURT: All right, come on
up.
(Whereupon, the following proceedings
occurred at the bench out of the hearing of the jury.)
MR. ROSENBAUM: It would be the
State s position that these are not heérsay
beceuse these statements are made in furthersnce
of the conspiracy and under 801(D)(2) he lists
attempts to get people to carry out the
conspiracy and they are not hearsay.
MR.’BRUNER: Your Honor, sgain
this is Raymond’s trial, not Danny’s trial.
Thie ie Danny s trisl so far.
I think he should have tried him first.

At any rate, with all due respect, I think there
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comes a time when hearsay has to be kept out.

THE COURT:

At thie point we

have gone as far as we can gO.

MR. ROSENBAUM:

This is different.

Danny ‘s efforts for him to recite people are not

hearsay. Statements made by members of the

conspiracy, are not hearsay.

He keeps saying

thig is hesreay. Thie is not hesereay by

definition.
THE COURT:
shead, Harvey.

MR. BRUNER:

All right. Go

Your Honor, it is

an out—-of-court statement that he is trying to

‘show the truth.

MR. ROSENBAUM:
by definition; BO1(D)(2)(e).

THE COURT:

It is not hearsay

A statement by a

co-conspirator of & party during the course mnd

in furtherance of the conspiracy upon independéﬁt

rroof of the conepiracy.
MR. ROSENBAUM:
established the conspiracy.
MR. BRUNER:
MR. ROSENBAUM:

53¥y86 ——

I think we

I understand proof.

State versus Martin
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MR. BRUNER: He has shown proof
of Danny s conspiracy. |
THE COURT: The Court will
retract that and overrule the objection.
(Whereupon, the following proceedings
occurred back in the hearing of the jury.)

My question was, did Danny ever tell you why he was

trying toc get thie person killed?

A Yes.
Q And why was that, sir?
MR. BRUNER: Objection again.
THE COURT: Overruled.
You may answer.
A He said because he had informed the rolice of his
doinge.
Q Now, do you know a person by the name of Queen Bee?
A Yee.
Q And do you know her reai name?
A That is all I know her by.
Q Does she have a car?
A Yes.
Q What kind of car?
A Blue LeBaron convertible.
Q Did you ever see anyone in that car on the night that

Danny was upset and made the admission to you?
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Yes, I did.
Wae it hefore the admission?

Yes.

179

Who was in possession of the car that you saw?

Raymond, Stan and Mike.
MR. ROSENBAUM:
questions, your Honor.
THE COURT:
statement?
MR. BRUNER:
first thing I am going to ask
THE COURT:

would.

Ladiee and gentlemen. &as

rather lengthy, the Court has
this point. Rathervthan keep

I will return you to the jury

I have no other

Do we heve &

Yes, that is the
for, your Honor.

I figured you

the statenent ise
to review it at
you sitting here,

room and as soon

as the Court is finished doing what it has to

do, you will again be brought

back in.

The mdmonitiones thet I have given you

regarding discuseing this case amongst yourselves

or letting anyone discuse it with you etill hold

st this point and as soon as Ms. Skinner gets

into the room I will return you to the Jjury room.

{(Whereupon, the jury was excused for a short

Lorain County Prosecutor's Files

Jalowiec Records Discovery

Box 4 of 5
Page 420




AW N

o W N O»» o

10
11
12
13

14

180

recess. )

(Whereupon, the following proceedinge
occurred in the Judge s chambers with the Defendant
and counsel present.) ‘

THE COURT: ' Gentlemen, I have
read through the statements. I have read the
first statement that took place on January 4th,
‘95, even more thoroughly than I did the other
two.

There are some inconsistencies. They all
end up in the same position that was testified
to. The other statemente had a lot more
information than what was testifiea to at
this point and Mr. Bruner, there you &re.

ﬁR. BRUNER: "~ Thank you, your
Honor.

THE COURT: The
inconsistenciee that I see do not seem to be
totally and completely significant. It might
be identification of pecple who may have been
there., thie type of thing, so take your time
end look at 1t.

| (Whereupon, Mr. Bruner exemined the
gtatement of Terry Hopkins.) .

THE COURT: How about as far
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as the inconsistencies are concerned, Mr. Bruner?

MR. BRUNER: Yes, your Honor.

The statement has many additional statements
than to what Mr. Hopkins testified, but the main
inconeistency, Mr. Hopkins testified that he saw
Ray, Mike and Stanley Jalowiec in that. LeBaron
that evening.

In his stetement he eays on PAES 18, on hie
initial statement, or I am 8OTrry. the last
statement, the one on January 6th I believe it
i, he didn’t see Kay in the car, his sister did.

He was acrose the street. He didn"t eee
anyone in the car and what he knows about it, he
knowe from hie eister Sharon.

In sddition to that, in another phone
conversation on page 7, I think of hie first or
eecond phone conversation, he indicates Sharcn
geays who was in tﬂe cay, not him.

That is a clear inconsistency to his
teetimony.

In addition to that he testified under oath
that Carl Hartman was offered a red BMW by Danny.
In the statement, on page 9, the queetion by
Detective Leiby was, "Didn’t Danny offer him a

red BMW?"
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And to that statement he said, "I don"t know
what he offered him.”

That'is a clear inconsistency.

As to everything else, there is a bunch of
sdditional questions that I will get into, but
specifically, as to the statement, thet is what
I want to ask him about.

THE COURT: Mr. Roeenbaum?

MR. ROSENBAUM: Just those two
things. The one is inconsistent. It would
depend on the timing of the other, but I concede
he should be permitted to ask, but I assume We
are not éoing~to have, like we have tried to
do before, create inconsistencies?

"THE COURT: "I don’t think we
will at this point.

MR. BRUNER: ‘No, I would liké
to show him that statement as to his statement
as to his sister’s view of the car anyway.

THE COURT: And mgain, when
you get to that gquestion I think, Mr. Leiby, if
you can look up that ares or whatever it is.

MR. BRUNER: Page 18 and 9 of
one of the phone convereastione and aleo to the

red BMW, that is page 9. Page 18 is as to his

Jalowiec Records Discovery
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gister and then page —-—

THE COURT: : That appears twice?

MR. BRUNER: Page 7 on one of
the phone conversations.

THE COURT: Okay -

Ready to bring them back in?

MR. BRUNER: ' - Yes.

(Whereupon; the Jjury wae returned to the

courtroom and the following proceedings occurred. )

THE COURT: Ladies and
gentlemen, the Court will report to you that the
necessary hougework that had to be done hae been
done and we are now ready to proceed with the
cross—exsmination of this witness, Mr. Bruner,
at this point.

Deputy, the rule ie st11l to be enforced.

THE DEFPUTY: Yes, your Honor.

MR. BRUNER: Thank you, your

Honor.

CROSS—-EXAMINATION OF TERRY - HOPKINS

BY MR. BRUNER:

Mr. Hopkins, you are a convicted felon, correct?

Jalowiec Records Discovery
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A Yes.
q And I think you sre convicted of aggravated -—-

attempted aggravated burglary?

A Yes.

& And attempted felonlous mesEUlL?

A Yes.

Q That was for beating up your girlfriend, right?

A No.

Q QOkay. How long were you in prieon a6 & result of
that?

A Nine months.

Q What was your original sentence?

A Five to fifteen years.

Q Five to fifteen years and you were in prison nine
months?

A Yes, sir.

Q How did you get out of prison?

A Shock probation.

Q Did Detective Leiby of the Elyria Police Department

telk to Judge Glavas about your cooperation here to get

out?
A Yes.
Q S0 you got out on shock probation after nine monthse

ae B result of your testimony in thie case, correct?

A Yes.
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Until you were approadhed as far as you knew you were

going to do five to fifteen yesre in prison, correct?

A
Q

Yee.

By the way, when were you eligible for parole when you

initislly went?

O > 0o or O r o 9w

it?

> 0 » O »

July of "98.

When did you get out of prison?
Two months asgo, September Z3rd.
September of ~987

Yes, eir.

Three years earlier, right?
Uh~huh.

It is important for you to get out of prison, wasn’ 't

Yep.

Now, on the night that you talked about here, you
to Raffle’s, correct? '
Razzle s.

I am sorry, Razzle’s, Raffle’s is in Cleveland.
You went there to drink, correct?

Yes.

And you were drinking with who?

Danny, Sharon, Misty, myeelf and Tammy.

Danny, Sharon, Misty, youraélf and Tammy?

- Yes.
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That is it?
Yes.
No one else was there?

No. I mean there was other people there, not Jjust

What time did you get there?

About 8:30, nine o’clock I would guess.
What time did you leave the bar?

We closed 1it.

You closed it.

I don’t presume you were sitting there talking, vyou
drinking?

We left at 2:30 in the morning.

You were drinking, right?

Yes.

What do you drink, Mr. Hopkins?

Beer.

Only beer?

Ligquor, too.

Liguor, too?

Uh-huh.

What were you drinking that night?
Beer snd liquor.

Beer and liguor?

Yes, sir.
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Okay. From 8:30 to ten o°clock, how many beers did

you heve?

A I don"t remember.

Q Three, four?

A i don’t remember.

Q How many did you have by two o clock that night, five, .

gix, ten?

A Quite = few,

Q Quite & few, right?

A Yes.

Q That cesn mesn & lot of thinge to a lot of people,

right? |
Quite a few can be to you ten, to me four?

A Yee.

Q How many is quite a few?

A More than ten.

Q More then ten. Okay. So you had more than ten beers.
How many glassee of liquor did you have?
What kind of liquor do you drink? |

A Any kind. I don’t remember how many.

Q You don’t remember how many?

A No.

Q Do you drink Scotch?

A No.

Q Do you drink bourbon?
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A Whatever.
Q Whiskey?
A Whatever.
Q Okay. So you don’t remember whatever you were drinking

that night, is that right?
A  'No, that was two years ago.
Q Okay. But it would be fair to say, Mr. Hopkins, that
you had & number of drinks, too, liguor I am talking about?
A No.
Q You didn’t?

Yoﬁ testified initislly you hed beer and liquor.

But not a substantial amount.

Not a substantial amount?

I had a couple maybe.

A

Q

A

Q Maybe four?
A No, a couple.

Q A couple, that is two, three?

A About two, probably as far as I could remember. That
was & long time ago, like I said.

Q It ie hard to remember what day of the week you were
drinking, right?

A Yesah.

Q So you left thie bar snd you cloeed it &t sbout 2:30

at night, right?

A Yee.
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Are you driving?
No.
You are not driving?
No.
Who is driving?
My girlfriend.

So vou are with the same people you testified to?

0 O O O L0 > O

No, sfter the bar we went to Mom’s Open Kitchen and
ate breakfast.

Q Were you with the same people when you left from
Rezzle & and went to Mom &%

Yes.

Did you drive from Razzle’s to Mom s?

No, it is scross the strest.

You walked?

Yes.

Who did you walk with?

Danny, Tammy, Misty and Sharon.

Waes it cold outside?

Yes.

How cold was it?

I don"t remember.

You don’t remember how cold it wae?

No, but it was cold.

O » O OH O 2 r H P OH r HOL P OH »

Very cold or kind of cold?
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there'with Sharon, is that correct?

A

Q

right, at Mom ™87

A

0 »r» O

my sister.

Q Not Pops, Ray Smith?

A No.

Q And he wasn’t at Rézzle’s?

A I didn"t see him.

Q You didn’t see him in or &t Mom'e, correct?

A No, I didn"t.

Q Sharon wasn’t sitting alone at a table by herself,
right?

A No.

Q She wouldn’t do that?

A No .

] Okay. And.you were not discussing during thet night

up until that time a guy by the name of Ron Lally with

180

It was cold.

And you walked there and you are Bufe that you went

Yes.

And you were sitting there with Sharon, is that

Yes.

Who were you sitting with at Mom™s?

You just said Sharon.

You were with & number of people, who else?

Sten -- not Stan, Danny, Temmy, Misty and me and

Jalowiec Records Discovery

Lorain County Prosecutor's Files
Box4-of5—!

Page 431



o IeN ¢V N [l

o 0 N O

10

191

Danny at that time, correct?

A I never knew who Ron Lally wee.
Q Danny didn’t appear to be nervous, excited?

He was drinking and laughing and eating and having &

good time with the rest of you?
A He wasn’t eating.
Q Was he drinking?

A Yesh.
Q By the way, in addition to the drinking, did you have
anything elee?

Did you have any marijuana?

No.

You partook in marijuana, correct, at that time?
I said no.

That night you did not?
" No.

How about coceine?

No, I did not.

You didn’t have sny cocaine?

No.

"How sbout your sleter?

No.

Or anybody in your party?

No.

O » H » H » OHLH P O HOH P H P O >

So up until that time, at what time did you go
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to Mom s, three o’clock in the morning maybe?

A

Q
A

Q

About 25 to three, the bar closed snd we went.
The bar closes at 2:30, right?
Yes.

So, at 2:30 you walk over to Mom 8, you &re there

about 20 to three, so far you have not seen Ray Smith,

correct?

A

T had seen Ray Smith esrlier in the car with Stan

and Mike.

Q

You saw Ray Smith earlier parked in & car with Stan

snd Mike?

A

> o » O

Right.

Was there a fourth person in the car?
I didn"t see a fourth person, no.
Where wae that car?

In the alley between Mom’s and I think. it is a music

store or something over there.

Q
A

When would vou have seen it esrlier?

You can look out the window of Razzle 's8. You can Bee

it right out of the window.

MR. BRUNER: Let me have the
stetement for a moment.

Can I have the statement, your Honor?

THE COURT: Yes.'

MR. BRUNER: Thank you.
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Q Now, there came a time before you testified here
todsy -— do you need water or something l1ike that?

A No, I am okay.

Q There came a time when you made a statement to

Detective Leiby about this case, right?

A
Q

Do you remember that?
Yes.

Do you remember giving him & etabement mbout what

you saw that night?

A Yes.

Q Okay . And you told him the truth then, is that
correct? |

A Yes.

Q You are telling theee ladiee mnd gentlemen —-—

A I talked to Detective Leiby two times. At one time

I did not know anything.

Q Would that statement have taken place on, I believe,
January 6th —— sometime in-January, ‘95, is that correct?
A Yes.

Q You went to the police statlon?

A Yés.

Q You made a taped statement?

A Yes.

Q And you were telling him the truth about everything

then, right?
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From what 1L remémbered.

From what you remembered?

Yeah.

o » O w

Do you remember telling Detective Leiby —-— he asked
you, "You were sble to s&ee Raymond Smith in the car and
Stan Jalowiec,"” and your answer wab, “I am not able, my
sigter --—
And he eaid, “"Oh, your eister Sharon,” Bnd your
snewer Wee, I wae acrogs the street outeilde of Razzle’s.”
He said, "Okay, your eilster Sharon was there snd able
to see wﬁo wae in the car,” and your answer was, "Right"?
You didn 't see who was in the car, did you?
I did.
But you forgot to tell him that, is that right?

I don"t know.

o r O P

Do you remember having a thone call with Detective
Leiby about the same thing?
A Yes.
Q I think that is page 7.

You had that phone cs8ll with him &t sbout the eseme
ime in January of 95, right?

I don’"t know.

It ie December of “95 now?

Yes.

o r O »

You testified, or you told Detective Leiby when she
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pulled the car up that is when it was, when she pulled
the car up, I think that is when eshe seen them, because
I specifically had asked her who was in the car.

I said, "Well, who was that, Stan and them," and
che said, "Yesh, Stan and Pops and his brother, because
I guess his brother was trying to talk to m¥ sister, or
whatever.”

Do you femember saying that?

A Yes.

Q You didn’t tell him et that point you had seen who
wee in the car, you told him yvour sister seen it, corréot?
A Yes.

Q Now you are éaying something different to the ladies
end gentlemen of the jury?

A I seen Stan in the car and I asked her who e€lse was
in the car.

Q You seen Stan in the car and aaked>her who elee wWas
in the car?

A Yes, and when she told me —-

Q ‘She told you and that ie what you are telling the
ladies and gentlemen of the jury, what she told you?

A Yes.

Q@ - Oksy. Thet ie not what vou obeerved, it ie what

ghe obeerved, correct?

A Yes.
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Q So you didn"t see somebody in the car, it was her

snd you got th&t'from her snd that is what you told the

police?

I did see somebody in the car.
How far from that car were you?
About 20 yards, 25 yards.

Did you see Stan driving?

Yesh, he was driving.

Who was in the back?

Mike was in the back.

S O o OoH o O o>

And is there a large street light over the car, did
it illuminhate the interior of the car?

A No.

Who was in the front?

Raymond was in the front.

Raymond and as far as you know, no one is in the bhack?

» O r D

I seen three people in the car. I seen Stan for sure
and my sister told me that Raymond and Mike were in the car -
and Mike is a big guy.

I eseen Mike in the back.
Q Let s get this straight. You saw Stan in a car.

Is that what your testimony is pow?
A Yee.
Q You didn 't see Raymond, your sister told you Raymond

was there, right?
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A Yes.
Q 0f course, your view of sll thie took place after you
had all your drinks at Razzle 8%
A Yes, it did.
Q And you were crystal clear sbout everything that wsas

going on, right?

A No, not exactly.

Q You were kind of messed up, right?

A Yeah.

Q Now, your testimony is that you went —- then went to

Mom & Kitchen, right?

A Yes.

Q No discussion about anything happening to Ron Lally,
right?

A No.

Q As a matter of fact, I think your testimony was like

three or four monthe before Danny had asked yoﬁ to beat

him up, right?

A No.

Q Becmuege you are good at that thing, beating people up?
A No.

Q Well, excuse me. YOu went to prieon for attempted

felonioue asssault.
That ie trying to hurt somebody, right?

A Uh-huh.
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Q Who was that somebody that you attempted to hurt?
A Jagon Justin.
Q Excuse me?
A Jason Justin.
Q What did you do to him?
MR. ROSENBAUM: Objection.
THE COURT: Sustained.
2] He asked you to beat somebody up, you didn’t know

who that somebody was, right?

No, he didn"t.

Danny?

He didn"t ask me to beat nobody up.

He requested that you beat somebody up?.
No, he didn’t.

He talked sbout beating somebody up?

No, he didn’t.

2 » T oH O r O P>

Okay. I thought you esid you Qere kind of drunk
snd you kind of volunteered to help him? .

A | That wae snother time, that was before then.

@ That ig what I am talking sbout. I am talking
about three or four monthe before.

A I didn 't know what you were talking about.

Q Forgive me, it ie my fault. Let’e talk about three
or four monthe before. | '

You said that he regquested that you beat aomebody}up?
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He said he was having trouble collecting some money

and I told him if he needed help collecting money, thet

I would do it, help him.

Q Help him?

A Yes. |

Q And you knew that that meant to beat somebody up?
A I guess.

Q Ray never ssked you to beat snybody up?

A No. |

Q He never asked you to kill anybody?

A No, he didn"t. |

Q He never asked you to take a witnese out for him,
did he?

A No.

Q You never had any conversation or discussion with

Ray about any of that, did you?

A

Q

No.

Now, at that point - let ‘s go back to that night.
You go to Mom’s, right?

Yes.

Ana your teetimony is that you are sitting with
gister Sharon and your girlfriend?

And Danny and Tammy.

And Danny and Tammy, right?

Yes.
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Q And you leave there, right?

A Yee.

Q And how do you get out of there, what car do you
drive?

I don "t drive. My girlfriend gives me & rids.
'So she drove you out of there?

Yeah.

Had eshe been drinking?

Yes.

How about your sister, where does she 207

She left with Danny and Tammy?

A

Q

A

Q

A

Q

A Shé left with Danny and Tammy.

Q

A

Q She didn’t leave with Ray snd Micheel?
A No.

Q They didnt get in a car with her, right?
A No.

Q

Now, at some point in time you see Danny?

There was & converssation with you that evening,

right?
A What?
Q That evening, later on, you went and where did you

go, to the Enight’'s Inn?
A No, I went home. We thought we went to the Knight’'s

Inn. After I thought about it, I didn"t go to the
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Enight’ s Iﬁn.
Q You told the police that you went to the Enight ‘s Inn?
A I also told him that that wasn’t right, that I don’t
remember later. |
Q At one point you told ﬁim that you went to the Knight’s
Inn, correct?
MR. ROSENBAUM: - . Your Honor, this is
whét we discuesed, I think.
MR. BRUNER: I will withdraw
that.
Did you g0 to the Knight'e Inn?

No.

D » O

Okay. Did you ever tell anyone you went to the
Knight s Inn?
A Yes.
Q Who did you tell?
A Detective Leiby.
Q And when did you do that?
A When he interviewed me.
Q Okay. That was in January of “95, right?
MR. ROSENBAUM: : " Your Honor, can
we approach?
THE COURT: : Yes.
(Whereupon, the following proceedings

occurred at the bench out of the hearing of the jury.)
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MR. ROSENBAUM: He is now using
the statement to correct inconsietenciles and
even though he said he would not, he went
ahead and did it anyway.

THE COURT: : At this point
continue, but be careful.

MR. BRUNER: ' I understand.

MR. ROSENBAUM: Why ehould he
be permitted to continue?

You are using the statement to create
one inconsistency.

THE COURT: I am going to
overrule the objection, but, Mr. Bruner, be
careful. _

MR. BROUNER: I understand,
yvour Honor.

THE COURT: Oksay.

(Whereupon, the following proceedings

occurred back in the hearing of the jury.)
Q Your testimony here is that you did not go to the
Knight;s Inn?
A Correct.
Q I8 your memory better today than it was in Janusry?
A What is that supposed to mean?
Q

I asked you a qQuestion.
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Is your memory better today?
THE COURT: Well, Mr. Bruner,
I think the question -— I think you ought to say,
“Is your memory about the incident better today?”

@ I am sorry. I will say it that way.

Is your memory about the incident better today then it
was that day?
A No, it ie not.
Q Okay. Now, your testimony today is, where did you go
with your girlfriend?
A To my sister’s apariment.
18] I think your testimony previously was you went —- at
some point vou talked to Danny that night?
A Yes, I did.
Q And all the time he was with you when you were
drinking at Razzle’'s, you went to Mom’s, he was not
excited or nervous or anything like that, correct,
isen "t that correct?
A. I really don’t remember.
Q Okay. And then you saw him what time?
A About 3:30, maybe four, in the morning I seen him.
Q Three, 3:30, four in the morning?

Let s figure thie out.

You get to Mom e sbout 25 to three, right?

A Yes.
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Q How long of a time did you spend at Mom ™ s?

A I don’t know, sbout half hour, 45 minutee.

Q Okay. And then you go to your sister & apartment?

A Yes.

Q By the way, where was your sister when you g0 to her
apartment?

A She was with Danny &nd Stean, I mesn Danny &snd Tammy.
Q Who wae at your sieter s apartment?

A Nobody.

Q Does she have a child?

A Yes.

Q Where was her child?

A With my mother.

Q You get to the mpartment, no one is there, you don’t

g0 to sleep at 3:30 in the morning?

S » OH »r H O r O r OH P»

No, I don’t live there.

You &on’t live there?

No.

What did you go there for?

I waited for Danny to come home.

Danny wag living there?

No, I stayed at Danny’s apartment for about a month.
Didn 't you have a key to Deanny’ e?

No.

To just go in”?
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So you then went to Denny’s spertment about what time?

Three, 3:30, four o clock, something like that.

At that point in time you have a conversation with

the steps tc the apartment.

A~ No.

Q

A

Q

Danny?

A Yeah, when I went back to go home.
Q You said he was nervous?

A Right. On the way up

Q He looked sick?

A Yes.

Q He didn’t look eick at sny time before?
A No.

Q Ray wasn’t there, right?

A No.

Q

You didn 't have any discussion with Ray Smith at

that point, correct?

I think if I got thies correct

‘at any time that night?

A No.

Q And Danny is the one fhat gaid, "They did it.”
right?

A Yes.

Q They is what he said?

A Yes.

o) But you didn’'t eee —-

-— you didn’t even eee Ray

A Yes.
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Is that right?
Yes.
Up until that point?

I didn’t even see him that night.

5 » O »r ©

Okay. Now, that is what, 3:30, four o‘clock in the

morning that you hear this from Danny?

A Yes.
] How did you get from your sieter’e apartment to
Danny "&7

They only live right across the street.

' Waiked sCcroes?

No, drove.

Drove across, you-did?

Me and my girlfriend.

And how much time did you spend at Danny 6%

Were you staying there that night?
A I was going to stay there that night. After I
found out what happened, I left and went bhack to my

sister s.
After he stated, "They did it."” you left?

you went to your eister’ s?

Did you go to sleep?

OO O O P DO
>
3
joR
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How long did you sleep?

I don’t know. I have no idea.
What time did you get up?

I don"t know.

You don’t know?

I don"t remember.

At some point in time you said you were back at

Danny e and you saw Stan?

Yes.

What time was that?

I don’t remember what time it weas.
Was it the next day?

Yes.

Was it in the afternoon?

I don"t remember.

You don 't remember?

You remember everything else exactly, but you

don "t remember?

> 0 » O » O P>

I can"t remember what time.

Waes it in the morniqg?

I juet said I don 't remember.

Wage it at noon?

I don"t remember.

Wee it st three in the afternoon?

I don"t remember.
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What were you doing the next morning?
The next morning?

Do you remember?

I don’t remember.

Or that night?

That night, what night?

The night that you saw Stan; the next day, what
you doing that night?

I don"t remember.

And you saw Stan there, correct?

At the apartment.

Whatever time it was?

Yqu grid I saw Stan there.-

At Darmy’e spartment?

Yes.

The next day?

Yes.

Whatever time it was?

It was the next day.

And who wase there?.

You testified Stan was there?

Raymond, Stan, Mike, Tammy and_myaelf.
Reymond, Sten, Mike, Tammy and yourself?
Right.

Your sister Sharon wasn 't there?
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No.
Denny e girlfriend Temmy was there?
Yes.
And I think you testified that Stan was talking to
correct?
They were all talking to me.
MR. BRUNER: Well, let’s :
approsch for a moment, your Honor, 1f we can.
(Whereupon, the following proceedings
occurred at the bench out of the hearing of the Jjury.)
MR. BRUNER: I have to look
throughout my notes, but in the statement he
says Stan is the one doing the talking.
THE COURT: There might be —-
MR. BRUNER: Stan is the one |
admitting, so I would like to think Stan is the
one doing the talking.
THE COURT: I think there might
be a inconsistency. o
MR. ROSENBAUM: What page is that?
MR. BRUNER: Page 4, page 5 —-
page 4 ie the rhone call, too.
Your Honor, I am going to withdraw that.
THE COURT: Very well.

(Whereupon, the following proceedings
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ocecurred baék in the hearing of the jury.)
BY MR. BROUNER:
Q I think in your direct_testimény that you said Stan
was doing the most of the talking, right?

He is the one that you remember talking. ien’t that
correct?
A No.
Q You just seid this morning that he did the talking and

you couldn”t remember, but you remembered Stan specifically,
right?

A I said they were talking sbout it. They were all
talking ébout it to me.

Q All talking about it?

A Yes.

Q Okay.

Q Stan was talking about it specifically, wasn't he. to
you?

A Yes, talkiﬁg sbout what he had done.

Q Stan was talking about what he had done?

A Yes.

Q Stan said that he had the gun, correct?

A Yes.

Q Aﬁd Stan said he pulled the trigger, correct?
A I don’"t remember. .

Q But you know that Stan had the gun, right?
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A Right, because he had it days before that, the gun
itself. I mean poseeselion of the gun.

He had possession of the gun days before that?
Right.

Ray didn"t?

Yes, he didn’t.

He did not, correct?

Yes, you are right.

O r v r L r »

Thank you. And Ray, before that meeting that you
had with Stan, where Stan said he had the gun that night,
Rey had no discussion about this, right?.
None before that date?
MR. ROSENBAUM: I object to that
‘question. It ie not his testimony.
THE COURT: Sustained.
Ask it in a different manner.
Q Prior to your going over to Danny’ s apartment that

day, the next day after you went to sleep at your

sister’s —--
A Yes --
Q (Continuing) -- you had no discussions with Raymond

about the request that Danny made to you, right?
A No.
THE COURT: No, you d4did not,

or no, that is not so?
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THE WITNESS: Me and Raymond
didn’t talk sbout Danny’s request.
Q And you didn’t discuss anything with Danny about
Raymond, correct?
As far as what?
What his requests were to you?
No.
Ie that correct?

Correct.

O »» 0 » O >

Thank you. I think at one point you also testified

that Deanny promised s BMW to Carl Hartman, correct?

A Correct.

Q He is a buddy of yours?

A Yee.

Q And I think your testimony under oath thie morning

was that he was promised a BMW by Danny because he needed
a car? .

A Yes.

Q And you remember talking about that with Detective
Leiby when you gave your statement in January of 857

A Yes.

Q And Detective Leiby asked you, "Danny actually
offered to buy Carl & red BMW in trade for working with
him," that is what the Detective said?

A Yes.
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And your answer was, 1 don”t know what he offered

nim, but Carl told me he didn’t want no part of it

either”?

A Yes.

Q So you don’t know what Cerl wae offered at all,
correct?

A I do know.

Q From Detective Leiby?

A I was acting like I didn’t know nothing. I didn’?v
want to involve him. I was asked not to involve him.

Q Ray didn’t offer Cerl Hertmen enything?

A No, he didn’t.

Q He didn't offer you anything?

A No, he didn’t.

Q As far as you know, he didn’t have any discussions
with snyone about that, right?

A As fmr ms I know.

Q And for your testimony here today, you saved youreelf

three vears in prigon, correct?

A

Yes.
MR. BRUNER: I heve nothing

further.
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REDIRECT EXAMINATION OF TERRY HOPKINS

BY MR. ROSENBAUM:

Sir, what day did you go to prison?

Januvary 23rd.

0f what yesr, 957

Right.

And what day did you give the statement to Leiby?
I don"t remember.

Was it long before you went to prison?

No, it wasn’t.

Well, it was before you went to prison?

Yes, it was.

O r H > O » H P O P O

Did Mr. Leiby promise you then that he ﬁould get
you out of prieon early?

At that tiﬁe?

Yes.

No.

So you gave the statement without that promiee?
Yes.

Before you even got eent to prison?

Right.

Now, was Danny Smith drinking with you at the bar?

Yee, but not ms much as everybody else was.

H r» O r OH o O > O w

Okay. Now, do you know who had the guﬁ?

Let me ask you this.
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The Defendant was, even though he didn’t solicit you
to kill anyone before, was participating or talking in the

conversation the next day about doing the deed, right?

MR. BRUNER: Objection.
A Yes. |
THE COURT: Overruled.
It is leading, Mr. Rosenbaum. If you would
stop at this point.
Q Now, who was participating in this conversation about

this bragging?
A Stan asnd Reymond.
Q And —-
A And Mike and Danny and all of them right there in the
living room.
Q And did the Defendant say any of that was not true in
your presence”?
A No.
MR. ROSENBAﬁM: I have no other

questions.

THE COURT: Mr. Bruner?

RECROSS-EXAMINATION OF TERRY HOPKINS

BY MR. BRUNER:

Q Detective Leiby, after you made the statement and
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when you agreed to testify here, got you out of prison,

ien "t that right?

A
Q
A
Q

Yes.
Just that simple, correct?
I suppose.

Dkay. So you had a tremendous incentive to sit

here, correct, three years of your 1ife?

A

Yes.
MR. BRUNER: I have nothing
further.
MR. ROSENBAUM: I have no other
questions.
THE COURT: Thank you, sir,
you may stepr down.

(Witneses excueed.)

X X X
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THE COURT: Mr. Bruner?

MR. BRUNER: I would like to
look at her statement, your Honor.

THE COURT: Okay .

Ladies and gentlemen, the same routine that
we have had in the past comes to pass &again.

We will take a short recess while the Court
haé the opportunity to review the etatement and
take whatever necessary and appropriate steps
need to be taken regarding 1it.

The admonitions that I have given you about
discuesing this matter amongst yourselvee, letting
anyone discuss it with you still hold more so now
‘then ever at this point.

(Whereupon, the jury was excused for a short

recess. )

(Whereupon, the following proceedings
occurred in the Judge s chambers with the Defendant
and counsel present.)

THE COURT: Gentlemen, I have
read the statemente. There are two ble
inconeietencies in the statement of December
27th, "94, which wae teken in Mr. O'Toole’e
office whereby Me. Fike indicated that she had

given the keys directly to somebody for the car
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and I think it was Danny.

The other inconsietency is that after the
car was returned she stated at that point that
she and Mr. Smith went to the grocery store.

A subsequent statement was taken on January
11th of ‘95 where both of these points were
clarified by Mrs. Fike.

Ae far me enything elee ie concermed in
there, I do not see any other inconsistencies.

There ie, again, additionsl information
that was not testified to.

MR. BRUNER: That is it? Okay.

I am not going to worry about it. Let’s
teke care of this.

THE COURT: All right.

(Whereupon, the jury was returned to the

courtroom and the following proceedings occurred.)

THE COURT: Ladies and
gentlemen, again the necessary housework that
needed to be done hae been done snd we Are how
ready to proceed with the cross-examination of
this witness.

Mr. Bruner, you may proceed.

MR. BROUNER: Thenk you, your

Honor.
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Thereupon, the State of tho, in order
to further maintain the iesuee on its part to be
maintained, called JOANN FIKE as a witness and, after
being first duly sworn, was examined and testified as
follows: |

DIRECT EXAMINATION OF JOANN FIKE

BY MR. ROSENBAUM:

oS » H P H P H P HOH > D

Will you state your neme, please?
Joann Fike.

Spell the name for the Reporter?
J-0-A-N-N: C-O-R-R-I-N-E; F-I-K-E.
How old are you, Ma am?
Thirty-six.

Are you employved anywhere?

No.

How do you exist?

I receive social security. I am a widow.

Do you know the Defendant in this case who is sested

immediately under my right hand? (Indicating)

H P oo P O >

T do.

What ie his name?

Raymond Smith.

How ie it that you know him, Ma am?
Through his son.

And what is his son’s name?
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A Daniel Smith.

Q How long have you known the Defendant?

A About two, three years.

Q And how long have you known Danny Smith?

A About the same.

Q What is your relationship with Danny Smith, or what
wae 1t?

A Drugs.

Q What do you mean by “"drugs”?

A I used to do druge.

Q Where did you get your drugs?

A From Danny Smith. .

Q Did you buy theee from Danny Smith?

A Yes.

Q Did you pay money for them?

A On ocecasion, yes.

Q And on other occasions, did you cbtzin druge by

other methods?

A Yes.

Whaet wae that?

I would let him use my car.

What kind of a car are we talking about?
I have a 92 LeBaron.

Does it have a hard top or soft top?

0 r O > O

It is convertible.
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been

through 3-D and ask you to look &t them, please.

A Yes, I do.

Q And how is it that you recognize it?

A That is my car.

1) Did the police ever come and get your car?

A Yes, they did.

Q Now, did you lend your car to snyone in January of
947

A Yes.

Q Was it extremely cold one time that someone took it?
A Yes.

Q Did you know they were going to take your car on this
oooasioh?

A No, not that particular night,ll did not.

Q Will yvou tell the Court and jury what you recall of
that night?

A I had been out with a friend and when I came home my

automobile was gone.

r» O >

218

I would like to hand you four pictures that have

marked for identificetion ese State’s Exhibits 3-A

Do you recognize the vehiclee in those rictures?

What time waeg thie thaet you reslized your car wWas gone'?
I ceme home sbout 2:30, three in the morning.
Did vour car resppear?

Not until several hours later.
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Q What time would it be when you next saw your car?
A I would s&Y fivé oY éix in the morning.
Q Will you describe the condition of your car?
A It was a sheet of ice. It was covered with ice.
Q Do you recall what the weather was 1ike?
A It was extremely cold.
Q Wae it as cold as you ever remember it being?
A Very cold. It was below zero.
Q And who brought your car back to you?
A Stan and Mr. Smith.
Q Stanley who?
Do you know his name?
A Jalowiec.
Q And the Defendsnt in this case?
A Yes. |
Q And did you see anything else unusual sbout your

car other than it being a eheet of ice?

A There was blood in the car.

Q Did you remark about what you saw that you thought
wae blood?

A Yes, I did.

And did anyone respond to you what happened?

i wee told that there was a fight in downtown Elyria.

Who told you that?

0 » L

Mr. Smith and Mr. Jalowiec.
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Q Did you see blood anywhere else besides on your car?
A I noticed Stan had his knucklee bleeding.

Q Did mnyone tell you where this fight might have
occurred?

A Behind Moﬁ’s Open Kitchen.

Q Now, did anyone ever replace any parts on your car

before the police impounded it?

D r OH > O » O r O >

with

Yes.

After that night?

Yes.

Will you tell the Court and jury sbout that, please?
Danny replaced the front tirses.

Danny Smith?

Yeé.

When did that happen?

I want to say April, it was towards the springtime.
Now, after they brought your car back frozen and
blood on 'it, what haﬁpened?

I gave Mr. Smith a ride to his son’s house.

Do you know if he stayed there?

No,'he went upetaire and ceme back down and we went
to my house.

Whet 4id you do?

Smoked crack.

Who smoked crack?
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Myself and Mr. Smith and Mr. Jalowiec.
Raymond Smith, the Defendant in this caee?

Yes.

For how long did you do that with the Defendant

O »» O »

and Stan Jalowiec?
A A couple hours.
Q When you went to get the drugs with Reymond Smith,
where was Stanley?
A At my houee.
MR. ROSENBAUM: I have no other

queestionsg, your Honor.

THE COURT: My. Bruner?
MR. ROSENBAUM: Wait, I do have
one.
Q I would like to hand you & rhotogreprh that is marked

for identification as State’s Exhibit 12.
Do you recognize the dog in that picture?
A T do.
Q Whose dog is that?
A My dog.
Q And do you know if Mr. Leiby, Detective Leiby., ever
came and got hair samples from your dog?
A Yes, he did.
MR. ROSENBAUM: I have no other

questions.
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CROSS—-EXAMINATION OF JOANN FIKE

BY MR. BRUNER:

Q
A

Q

Mrs. Fike?
Miss Fike.

Mise Fike, you admitted that at that time you had &

crack problem, is that correct?

A
Q
gave
that
A
Q
A
Q

out

OH » O P O r O P O >

Yes.

And that, in fact, in addition to buying crack, vou
your car to people or gave your car to persons at
time in exchange for crack, ie that right?

Yees.

That was to Danny Smith?

Yes.

And on the night in question, you sald you were

somewhere?

Yes.

You were out till 2:30 in the morning?

Yes.

And were you doing crack that night with somebody?
No.

You were not?

No.

Do you heve any children?

Yese, I do.

How many kide do you have?
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I have one daughter.

How 0147

She is 14.

She lives with you?

Yee, she does.

And I think you testified that you got home about
or three that evening?

Yes.

And it was cold outside?

Yes.

And then did you go to bed?

No.

You did not go to bed?

No.

You stayed‘up?

Yes, I did.

And you don’'t work, correct? -

Correct.

And you etayed up and you were up until vou saw

car that night?

You had no‘idea at that point who had your car?
I knew 3tan had the car.
You knew Stan had the car?

Yes.
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Did you give him the keys?
No, sir.
How did you know he had the car?
Because my nephew gave him the keys.
Your nephew, Brian Howington?
Yee.
And Brian Howington had given him the keys.
Did you know that he was partying with crack at
your house?
A I know he had on other occasions, yes.
Q You didn’t know he did that night?
A No, I wasn’t home.
Q When you got home that night, who was at your
house?
A Just Brian.
Q Qkay. You never, at your house, esaw an individual

by the name of Ron Lally?

A
Q
A
Q

that

No, sir.
And did you know who he was?

No, sir.

AAnd you knew that Brian gave Stan the car.

Did you see Brian at your house before you left
night?
I don"t recall.

You don 't recall?
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A No.
Q Did you see Rey mt your house before you left that
night?

A I don’t recall.

Q You don’t recall?
A No, sir.
Q Do you recall who was at your house when you left

that evening?
A I think Brian was there, just Brian and I.

Q Brian and yourself? .

A Yeé.

Q And your daughter?

A No, she wae at a sitter.

Q At any rate, Stan ended up with your car because of
Brian, correct?

A Yes.

Q And vou have no idea what happened to your car until
you saw it the next day?

A That is correct.

Q You dont know who was in it, who drove it, where it
went, where it ended up at, correct?

A No.

Q And when it got back to your house, at —- I think
you said 5:30, six o’clock in the morniné, is that right?

A It was getting to be daylight.
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You are still up?

Yes, I was panicking, I was very scared.

You were scared because your car was missing?
Absolutely.

But you knew Brian had given it to Stan?

They weren 't returning it. I don "t understand what

the process was.

Q
A

Q

Stan was a friend of yours, right?
An acguaintance.

How many times have you given your car away to

people for crack prior to this time?

o o O >

Several.
How many numbers would you say?
More'times than I care to admit.

So you were panicking about your car, is that what

you are saying?

A Yes.

Q Qkay. And that horning you are still up and when it
came back, I think you testified that you saw Stan, correct?
A Yes.

Q And I think you testified that you saw Ray?

A Yes.

Q And you said Stan had some blood on his knuckles,
correct?

A Yes.
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Q And your car was a sheet of ice, right?

A Yes.

Q How cold was it outside?

A - Extremely cold. It was below zero, freezing.

Q It was below zero?

A I would say.

Q And you don’t know where your car had been, correct?
A No, eir.

Q Now, Stan.told you that there was a fight, is that
right?

A Yes.

Q Okay. And then I think you said that after that
point you went —- did you go in your car at that point?
A Yes.

Q With Raymond?

A Yes.

Q Okay. To Dan’s house?

A Yes.

Q Is that correct?

A Yes.

9] To get some crack, is that_correct?

A He wanted a ride over there. ; wasn 't exactly sure.
I waited downstairs and he went up.

Q You didn"t -.go in the house?

A No, sir.
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How long was he up there?

I don"t recall.

Not long?

No.

And he came back down, you went back to your house?
Yes.

So you didn’t know who was up in that house, correct?
No, sir.

Ray never had any discussions with you about Lally,

correct?

A
Q

No.

Dan Smith never had any discussions with you about

Ron Lally, correct?

A

o

o
H.
=

>0 » O > H O HOH >

No, sir.

And Stan never had any discussions with you about
correct?

No.

You went back to your house with Ray Smith?
Yes.

And Ray was with you for awhile?

Yes.

Do you know what time he left your house?

I don"t recall. Danny came and picked him up.
Danny came and picked him up?

Yes.

Jalowiec Records Discovery
Lorain County Prosecutor's Files

Box 4.0f 5
Page 472




Ry

.

v o N oo O s W N -

[y
[

11
12
13
14
15

16

24

25

3]

-3 BN, S » B S > - R R > B

Do you know what time he came and picked him up?

I don"t recall.

Do you know if Ray had to be at Court the next day?

Did he say anything about that?

No.
So,
No.
Was
Ten

Ten

Yes.

you don’ 't know what time?

it ten o’clock, eleven o clock, twelve o clock?

o clock.

o ’clock the next

morning?

And Danny picked him up?

Yes.

Was anyone else in the car with Danny that you know of?

His

brother.

MR. BRUNER:

Honor.

THE COURT:

MR. BRUNER:

THE COURT:

MR. ROSENBAUM:

One. moment, your

Surely.
I have nothing else.
Mr. Roesenbaum?

I have no other

questione, your Honor.

THE COURT:

Ma “am.

You may step down,

(Witness excused.)
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Thereupon, the State of Ohio, in order

to further maintain the issues on ite part to be
maintained, called ALAN LEIBY as a witness and, after
being first duly sworn, was examined and testified as

follows:
THE. COURT: Qfficer Leiby,
yvou know the routine?

MR. LEIBY: Yes, Bir.

DIRECT EXAMINATION OF ALAN LEIBY

BY MR. ROSENBAUM:

. Q Will you state your name, pleaée, sir?

A Alan L. Leiby. I am & Detective for the City of

Elyria.

Q Did you say whét police department you work for?

A City of Elyria.

Q Spell the last name?

a L-E-I-B-Y.

Q How long have you served the City as a Police
Qfficer?

A Eighteen years.

Q And how long have you been assigned to the Detective
Bureau?

A I have been in and out twice, but a total of about
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eight years.
Q And were you —- do you know a person by the name of

Ronald Lally?

A I did.
Q How is it that you came in contact with him, sir?
A Mr. Lally had contacted our officer in charge advising

him that he had a drug problem and he was golng to reform
himeelf and he felt the best way he could do that was to
turn in his supplier. |

The officer in charge immediately had me come in
beoause'at the time I worked narcotics.

Q Did you meet with Mr. Lally?

A I did.

Q@  What action, if any, did you take?

A We signed him up as an informant for the City of
Elyria.

Q I would like to hand you State’s Exhibit 9 and ask
yvou to look at them, please?
A The first page is an Elyria Police Department
confidential --

THE COURT: Have you seen

these, Mr. Bruner?

MR. BRUNER: Yeg, your Honor,
I have.
THE COURT: Proceed.
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A (Continuing) -- Elyria Police Department confidential’
informant agreement. This is a standard form that we make
all informants sign in the presence of two officers and is

dated —-- this form was signed by Mr. Lally at seven o’clock

in the morning at 125 Court Street with me as the primary

handling officer and my ?artner, Detective Scott Ashley,
as a secondary handling officer.

What wae 125 Court Street?

That was the Drug Unit.

At that time?

At that time.

The next page?

> 0 P O r O

A Cl log. This is used by the investigators to
maintain some record of what the informant has done for
us. This iog -— he was assigned CI No. 110, again with
me as the control officer and Ashley as the secondary
officer.

It gives a name Ronald J. Lally aka Big Ron/Pony
Tail, initially giving an address of 59 Yorktown Lane,
Colonial Meadows Apartments in Elyria and there is a
place to list associates, people that he may be able
to buy from and then down below a record of én arrest
made from CI information.

I 'have written in in ink, in my own handwriting,

on the date of 6-7-93, Case No. 93-14317. That would
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be an Elyria Police Department case, Dan Smith.
Q Sir, have you seen the photographs of the decedent

in this case?

A I have.

Q@ Were you able to recognize the person depicted in
those photographs?

A I was.

Q Will you tell the Court and jury if you know that
person?

A I do. That is Ronald J. Lally.

Q That is the person that agreed to be your informant?
A Yes, sir.

Q Now, what, if anything, did Mr. Lally do as an
informant?

A Mr. Lally only made two controlled buys. He made
that one on that morning and he made a second one a
short time thereafter, but as do a lot of informants,

he drifted back to crack and then we were having trouble
locating him.

Q Now, did you say on June 7th of “83 he made &
controlled buy?

A The morning he signed the agreement was the first
buy. I believe.

Q And where did he make that buy at?

A West River Road at Dan Smith’s apartment. That
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would have been in —- I don’t have that address or my

notes in front of me.

It was at a complex on West River Road in Elyria.

Q Did you follow him over there?
A We did.
Q Did you take steps to record the conversation that

Mr. Lally would have had with whomever he was buying
drugs from?
A Right. Mr. Lally was wired up. We put a monitoring
device on him. The receiver was put in my car. I used
Detective Eichenlaub and Ashley as backups to assist me.
We provided Mr. Lally with marked buy money. We
xerox the money nowadays rather than marking it so there
are no marks on it.
We provided him with the buy money and sent him to

the apartment complex and watched him enter the building.

Q And did you say you wired him?

A Yes.

Q Was a tape made of this transaction?
A

The receiver is equipped with a tape recorder and we

make a tape of every transaction.

Q Sc you can overhear what was going on?
A That is correct.
Q I would like to hand you what has been marked for

~

identification as State s Exhibit 10 and ask if you can
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identify that, please?

A Yes, this tape also has my writing on it. It is &
copy of the original buy tape that I made and it is dated
6—7—93; buy tape, Lally, Smith and Smith, Elyria Police

Department No. 93-14317 which would be 6ur Elyria number.

Q@  You said Lally’s voice is on that tape?
A Yes.
Q And another name?
A Raymond Smith and Danny Smith.
MR. BRUNER: Objection, your
Honor.

Could we approach?

THE COURT: Yes..

(Whereupon, the following proceedings

occurred at the bench out of the hearing of thé Jjury.)

MR. BRUNER: | He identified
Raymond Smith. There is no foundation as to how
he knows it is Raymond Smith on.the taﬁe.

There has been no testimony to that.

THE COURT: Back up and do that.
Identify how he knows Raymond Smith, that he would
be able to tell that at the time.

The objection will be sustained.

(Whereupon, the following praoeedinga

occurred back in the hearing of the Jury.)
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Q- Detective, how is it that you know Raymond Smith is one
of the Smiths?
A Part of the procedure of the drug buy at that time was
once the informant returns to the vehicle, he was returned
to the drug office and he was debriefed and in debriefing
he listened to the tape and explained what transpired as
he listened to the tape. '
Now, ae a result of that purchase, was anyone arrested?
There were.
And who would that be?

Raymond and Danny Smith.

o »r O r O

I would like to hand you two pieces of parer that have
been marked for identification as State s Exhibits 6 and 7,
previously jdentified, and ask if you recognize them?
A These are copies of arrest reports that I provided to
you. One is a face sheet for Danny Smith and one for 46
West River Road North, Apartment L. That would have been
where the buy occurred and the complaint number is 93-21550.
That would have been assigned to him as an arrest
number and it indicateg that we picked Danny up on a warrant
for drug>trafficking as a result of my controlled buy and at
the bottom of both of these reports it indicates that I was
the primary arresting officer in both.
Q And the date of the report is the date that the arrest

was effectﬁated?
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That is correct.

Now, those chargeg are filed in what court, sir?
Those are filed in Elyria Municipal Court.

A1l right. Do they come to there by this?

Yes, that is cbrrect.

o » O > H Pw

1s that what happened to the charges against the
Defendant and the son Danny?

A It is.

Q I would like to hand you two colored folders marked

~as State’s Exhibits 4 and 5 and ask you if you can identify

them, please?
A Yes, sir. These are two files that yourself and T

retrieved from the Common Pleas Court file upstairs.

- Q To what do they pertain, sir?

A Exhibit 4 is Docket Number 93CRO44157, Raymond Agustus
Smith, filed 9-29-93 and it is a shuck on Raymond’ & case
for my charges.

The second file is 93CR0O44167 for Danny Smith, also
dated 9-29-93.
Q And doee that second ghuck pertain to your -charges
sgainst Danny Smith?
A It‘does.
Q They both esrose from the buy that Ron Lally mede on
June 7th of 7937

A That is correct.
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Did those cases ever come to triél?
No, sir.
Were they set for trial?
Yes, they were.

Do those reflect on what date they were to g0 to

trial?

> O » OO » H P

Yes, sir. We were to go on the 19th.
Qf what year?

Nineteen ninety-four.

" Did they proceed to trial?

No, they were recalled.
What happened to those cases?

They were dismissed and reading from the file, the

State & primary witness is now deceased.

Q

‘After the dismissal of those cases, sir, d4id Danny

Smith run afoul of the law again?

A
Q

‘He did.
Will yvou tell the Court and jury how?

MR. BRUNER: Objection.

Can we approach?

THE COURT: : Yes.

(Whereupon, the following proceedings
ocecurred at the bench out of the hearing of the jury.)

MR. BRUNER:

Your Honor, I

understand why he is presenting the indictments
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here. It is his theory of the cése-

I want to object to the jindictment for the
record.

However, he is getting into questions
regarding Danny SmithAwho is not the Defendant
here. Any convictions of Danny Smith would
ultimately prejudice my client and has nothing
to do with my client.

MR. ROSENBAUM: I have no intention
of mentioning that he was convicted, just that he
ran afoul of the law.

MR. BRUNER: That is ancother
charge.

MR. ROSENBAUM: The point is this,

your Honor.

As a result of those charges, he contacted
us and began the process that led to this and
Raymond s statement. |

THE COURT: T will let it in
for that limited purpoge only, that limited
purpose at this point.

(Whereupon, the follqwing proceedings

occurred back in the hearing of the Jjury.)

THE COURT: I will permit

the question for this limited purpose only.
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- Q So it is your testimony then that Dan Smith again

ran afoul of the law?
A Danny Smith did, ves.
Q As a result of the charges he was facing, did you

have contact with him?

A I did.

Q Can you tell the Court and jury when and under what
circumetances? |

A June of ~94 Danny Smith contacted me and wanted to

make a deal on his charges in exchange for a statement
about his father and wanted to know what could I promise
him. I made no statement. |
Q And a statement about his father regarding any
gepecifics?
A The homicide investigation.
Q What homicide?
A Ron Lally.
Q Did he offer to perform any services for you?
A On 4-28-94 —- correction, let me back up here.
At one point in time he offered to wear a wWire and

talk to his father concerning the homicide.

Q Did he indicate to you why or how his father was
involved?
A No, he kept telling me that his father wouldn 't

tell him the whole story, that I would have to speak
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with him directly.
Q Did you ever speak to hiB father, the Defendant in

this case directly?

A I did.-
Q And when was that, sir?
A We arranged an interview of 7-5-95, myself, Detective

Beaman and Detective Hasan. Both officers from the
Cleveland Police Department were present along with

Raymond Smith at the Elyria Police Department.

Q So, Mr. Smith came to the police departmenf on his
own?
A Yes, sir.

Q And he gave a statement?
A That is correct.
Q And I would like to hand you an exhibit that has
been marked for jdentification as State’s Exhibit 11-A
and ask if you can identify it?
A This has Complaint Number g4-4525. That is the
Elyria Police Department complainht number assigned to
my portion of the homicide investigation when the
Cleveland police came to US and requested assistance
in that. It has that number ae well as 7-5-84
indicating the date.

It hae Ray Smith on it, indicating who Qas

interviewed and then my secretary, when she transcribe@
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thé statement, put a “T" on it.
Q Whose statement is thgt a tape of?
A A statement of Raymond Smith to myself, Detective
Hasan and Detective Beaman.
Q Does he. indicate that he has knowledge of the
homicide of Ron Lally in that tape?

MR. BRUNER: Objection.

Tﬁe tape espeaks for iteself.

THE COURT: The tape will

speak for itself, assuming that it is admitted.

A It does.
Q@ Is that a true and accurate COPY of the interview you

had with the Defendant in this case to the best of your

knowledge?

A Yes; this is the original.

Q NMow, did you have a subsequent conversation with the
Defendant?

A I did.

Q When was that, sir?

A Telephone conversation. 1 was contacted on January

11th by Dan Smith. After Ray s first statement, Dan called
me and asked me if I was satisfied —-
. MR. BROUNER: Objection as to
what Dan asked him. -

A Okay .-
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THE COURT: Do you recall?
A I was contacted again and advised that Mr-. Smith
would be willing to make anather statement.
Mr. Smith being the Defendant?

Raymond Smith, yes.

Q
A
Q Did he make another statement?
A He did.

@ On what date?

A When I was advised of this I told Dan Smith that before
I would speak any further with his féther, I needed
somethiﬁg from him, the name of the second Person involved.
Q Okay.

A Shortly thereafter, on 1-11-85 1 received a telephone
call from Raymond Smith and that is this tape here. Raymond
Smith 1-11-95, and it has the Complaint Number 94-4525 and
my note, the secretary transcribed it, 200, which is my

badge number, 11, which would be the 11th tape that she

transcribed for me.

Q Is that marked?
A 11-B.
Q Is that a true and accurate convereation you had over

the telephone with the Defendant?
A It is. I tare recorded this.
Q And does_the Defendant reveal who the third person

there with him was?

Jalowiec Records Discovery
Larain (‘r\un.(:y Proseeutor:

alil
SEEtROT9-Thes

Box 4 of 5
Page 487




Pt

A

o R T A" R * N S ¢V I AV o

3=
(@]

11
12
i3
14
15

16

247

MR. BRUNER: Objection.
A He only says it was Stan.
THE COURT: . Again, the tape

speaks for itself.

Q Now, you indicated that those tapes were transcribed,
sir?

A Yes, sir.

Q I would like to hand you a folder marked State’e
Exhibit 11-C, ask yvou to look at the contents of that folder
and tell the Court and jury if you recognize the contents?

A Yes, sir. These are the statements that I placed in
this folder earlier today.

The first page is a xerox copy of a rights warning
given to Mr. Smith on 7-5-94. There is a transcript of a
statement. The statement is dated July 5th, “94.

As I indicated, we have a page separation here ang
then we have a taped telephone conversation between myself
and Ray Smith dated 1-11-95.

Q To the best of your knowledge is State s Exhibit 11-C
a true and accurate tranecription of the conversations
depicted in State s Exhibits 11-A and 11-B?

A It is.

Q Now, I would like to hand you a photograph that has
been marked for identification as State’s Exhibit 12, ask

you to look at it and tell the Court and jury if you
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recognize it?

A

Q
A

Yeah, that is Cleo.
What is Cleo?

Boxer that belongs to Corrine Fike. This has a label

on the back that I affixed to the photograph. It has my

initials on it. Photograph taken 1-6-95 by Detective A.

L. Leiby, No. 200, Elyria Police  Department.

Photo depicts Cleopatra, & registered female brindle

boxer, age approximately four years old, the property of

Joann Corrine Fike who owned the dog since it was a2 PUp.

I took the photograrh.

Q What is the significance of Cleo or what role doee
Cleo play?
A The trace evidenqe lab in Cleveland advised me that

they found dog hair on the jacket of Ron Lally and the

tapings of the vehicle revealed dog hair in the seat of

the

the

her

few

for

Q

vehicle and they asked me if I knew if the owner of
vehicle had a dog.

I followed up and learned that she did. I obtained
permission. I photographed the animal and plucked a
hairs.

What did you do with them?

They were given to the Cleveland Trace Evidence Unit
evaluation. - |

Now, did you have a chance to speak with Danny Smith
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several times?
A Yes, sir.
Q Did he ever acknowledge to you whether oOr not- the
events that took place concerning the driving up and down
Middle Avenue on the night in question took place?

MR. BRUNER: Objection.

THE COURT: The form of the

question primarily at this point?

MR. BRUNER: That and -

THE COURT: Sustained.

Agk it in a different way.
Q What, if anything; did Mr. Danny Smith say to you
regarding any driving on Middle Avenue?

MR. BRUNER: Objection. -

THE COURT: : Again, Danny

Smith s statement at this point.

1 am permitting it. Overruled..
A Danny Smith -- on & conversation on 1-7-95, Dan Smith
admifted to me that he did, in fact, drive his father and
his brother south on Middle Avenue and dropped them off
down in that area somewhere becauge his aunt lived AOWrL
there.

That was on the &ame date that he offered po wear a

wire and record his father’'s conversations concerning the

homicide.
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Q Now, eventually I take it your investigation led to
indictments and an srrest in thie case?
That is correct.
After that did another witness come forward?
That is correct.
What was the name of that witness?

Michael Smith.

O » O »r» O r

And in efforts to preeerve Micheel e statement. was
a deposition taken?

It was.

Did you attend that?

I did.

And who else was present at the deposition?

O O O P

The defense attorneys, all three defendants whose names

don 't have a list of --

L

Q Let me ask you this.

Can you identify what has been marked for
identiéication as State s Exhibit 137
A Yes, sir. It has been on the table and I have looked
at it briefly. This is & copy of the transcript from that
deposition.
Q And it was taken by a court reporter?
A That ie correct.

Q To the best of your knowledge is it a true and accurate

transcript?
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A To the best of my knowledge.

Q In addition to that, may I ask, were the defendants
present?

A They were, that is correct.

Q Does the second page indicate who was present?

A On behalf of the State of Ohio, Gregory A. White,
Prosecuting Attorney, by Jonathan A. Rosenbaum, Assistant
Prosecuting Attorney.

On behalf of the Defendant, Raymond Smith, Thomas J.
Elwell, Jr.

On behalf of the Defendant, Daniel Smith, Michael
J. Duff, Esq. and Smith & Smith by Daniel G. Wightman,
Esq.

And on behalf of the Defendant. Stenley Jalowiec.
Grunda & Grunda by Joseph C. Grunda.

Also present, Detective Al Leiby, Detective Duane
Whitely, Patty Lane, Probation Officer, Gerald Mielcarek,
Investigator, Raymond Smith, Daniel Dean Smith and
Stanley Jalowiec.

Two people that are not indicated on here were the
deputies that were guarding the prisoners that day.

That was James Drozdowski and Deputy Bush.
Q Now, on the last page of that deéosition of the
transcript, the court reporter did not get eyerything

that the Defendant, Raymond Smith, said.
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She got one word of that, is that correct?
Correct.

What is the one word?

Kill.

Were you present when that line was spoken?

Did you hear what Mr. Smith said?

A

Q

A

Q

A 1 was.
Q

A I certainly did.
Q

Can you tell the Court and jury what this Defendant

. said to the witness, Michael Smith?

A Mr; Smith estated, "1 raised the boy, now I got to
kill him."”

MR. ROSENBAUM: I have no other
quéstions of this witness, your Honor.

THE COURT: © Mr. Bruner?

And before you proceed, T may indicate
to the jury at this point that since this
deposition was taken, Mr. ﬁaymond Smith has
changed counsel and this is why Mr. Bruner
was not present at this deposition.

MR. BROUNER: Thank youw, ¥your

Honor.
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CROSS—EXAﬁINAIION OF ALAN LEIBY

BY MR. BRUNER:

Q You said, Detective Leiby, that your informant, Ron
Lally, came in because he wanted to reform his life?

A That is correct.

Q In your experience as a Police Qfficer, do people
become informanté to reform their lives or do they become
informants to save themeelves from criminal charges?

A No, we have had several people come in that have hit
rock bottom, thinking that they are going to be able to
improve their lifestyle by helping ue make arrests.

Q Did you refer Mr. Lally for drug treatment at that

time?
A No, sir.
Q Did you get him into a program to help him reform

his 1life?

A No, sir.

Q You used him as an informant in the buy of crack
cocaine?

A That is correct.

Q Now, as a matter of fact, after the first couple of

buys, I think you said he filtered back into the life of
crack cocaine?
A That is correct, after two.

Q Based upon the statements of Mr. Lally, he is he one
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that identified Ray Smith as being the one involved in

that buy?
A » That is correct.
Q As a matter of fact, the buy was from —- directly from

Dan Smith, wasn’t it, most of it?
A Dan Smith actually provided the product, that is
correct.
Q Okzy. And Mr. Lally came back to you snd identified
him.

Do you know if he was on crack cocaine at that time
or not?
A He had been searched prior to the buy.
Q That is not what I asked you.

Do you know if he had taken crack cocaine before that

buy or not?

Q He was searched and-didn’t have it on him and you gave
him money?

A Right.

Q But you didn't know before he came down to your office
if he participated in it or not?

A One of the policies we have, if_the informant appears
intoxicated, we will not use them. He could have used it
without appearing intoxicated.

Q Intoxicated?
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Meaning drugs or alcohol. When I say "intoxicated,”

I mean under the influence of.

Q
A

Q

You don’t know whether he aid or not?
No, sir, I do not.

Okay. Now, you don’t deny that you assisted Mr.

Hopkins in getting out of prison, do you?

A

Q@
A

Q

No, sir.
You don’t deny that, correct?

No, sir.

" Did you go to Judge Glavas and speak to him about

granting him shock probation for cooperation?

A

Q

As I have with several peorle, yes.

So you did do that and Judge Glavas did, in fact,

grant him shock probation?

A

Q

I am sure it was not based solely on me.

You know that your comments helped as a Police

Officer involved in the case?

A

Q

Yes.

if you didn’t want him to and you asked him not to,

he would weigh that, too?

0 r» O >

That is correct.

Now, you spoke to Dan Smith in this, correct?
That ie correct.

You took a statement from him, too?

That 1s correct.
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Q And in that statement I believe he told you that
with regard to that drug case he thought he was going
to get probation, didn’t he?
A Yes, I believe you are right.
Q He told you that?
A  Yes.
Q As a matter of fact, he told you that he thought
that the case set for trial, I think it was 1-25-94, was
continued, ien’t that what he said?
He thought the lawyer continued that case?
A I believe you are correct.
Q And, in fact, he didn’t think he had to go to Court

on the 20th of January, even though the docket shows that

he did?
A I believe you are right.
Q And it is not unusual for an attorney to go ask for

a continusnce, that happene zll the time around here and
in every courthouse, right?

A Right.

Q So, did you contact his attorney and ask him if he
went for a continuance or if he told him he was going to
get probation?

A I spoke with Mr. Rose mnd he couldn’t remember.

Q 8o hie attorney didn’t remember whether.or not he

told him he might get probation?
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He could not be specific.

As & matter of fact, Deanny denied ever being at the

shooting, correct?

A Yes.

Q Denied any involvement in it, really, correct?

A That is correct.

Q Now, let’s talk about, for a minute, Michael Smith.
A Okay.

Q You and Mr. Rosenbaum arranged to take his deposition,
correct?

A That is correct.

Q That was in June of “95%

A Yes.

Q I am sure you have looked over that transcript?

A Right.

Q At the end of that transcript Mr. Smith is asked if

he would be availasble for the trial?

A
Q

Mr.

A
Q

That is correct.

I believe it is by Mr. Elwell who was representing

Smith, is that correct?

Yes.

And he indicates that he —-
MR. ROSENBAUM: To coin & phrase

from the defense, the transcript will spesk for

iteself as well.
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I object.
THE COURT: Sustained.
Q At any rate, in June of “95 you expeéted him to be

at this trial, correct?
A I hoped he would be here, yes.
Q And I think your testimony was that at the end of
the deposition --
MR. ROSENBAUM: I am obJecting.
your Honor.
'MR. BRUNER: I am not asking
shbout the transcript.
Q Your testimony was that Ray Smith had & statement
about Michael Smith?
A That is correct.
Q And what kind of room were you in, by the way?
A We were in a Jjury room.
Q And the Jjury room 1is here?
A 1t would have been  that room. I don’t remember which
one.
Q 1 believe Ray Smith wae there, right?
A Correct.
Q@  His lawyer, at the time, ‘Tom Elwell, wae there?
A Correct.

Q And the other Defendante were there, Denny Smith, Stan

Jalowiec snd their lawyers, Mike Duff was there for Danny
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Smith and Jalowiec had Mr. Grunda®?

A
Q

you?

A
Q

Correct.

And I presume that Ray Smith was not sitting next to

No, sir, he was sitting with his attorney, right.

Were you on one end of the table and Ray on the other

end of the table?

That ie correct.

And Ray wae sitting next to his lawyer?
That is correct.

Next to probably the other defense lawyere?
It waes a fmirly crowded table.

So the comment that you heard, that you testified to,

was from the other end of the table?

A Correct.

Q The Court Reporter only picked up the word "kill"?
The Court Reporter only picked up the word "kill"?

A Yes.

Q There is no doubt that at the time that comment was

made Mr. Elwsll wae there, right?

A Correct.

Q And Mr. Duff?

A Correct.

Q And Mr. Duff’'s investigator -- I can’t pronounce the

name -- but he was there?
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That is correct.

MR. BRUNER: One moment, your
Honor.

I have nothing further, your Honor.

MR. ROSENBAUM: Nothing.

THE COURT: ' Thank you, you may
step down, Mr. Leiby.

(Witnees excused.)
X K X

THE COURT: Ladies and
gentlemen, it is now twelve noon and we will take
our afternoon luncheon recess.

I will say to you that Ms. Skinner indicated
that she has contacted Moss®™ on your behalf and
that they will be holding some tables for you at
this point. Recognizing that you do have a
distance to go to get there, we will return at
1:30, gives you about an hour and a half at thie
point.

Remember the admonitione previously given
about not discussing this case amongst youreelves
or letting anyone diacuaaﬁit with you.

(Whereurpon, & luncheon recese wase had.)
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AFTERNOON SESSION, FRIDAY, DECEMBER 1, 1995

(Whereupon, the Jjury was returned to the.
courtroom, the State offered all the State’ s exhibite
which were admitted.)

THE COURT: Mr. Rosenbaum, for
the record at this point, with the jury present,
doee the State have any more witneeses to call
in ite case in chief?

MR. ROSENBAUM: The State rests,
your Honor.

THE COURT: Very well.

And at this point, ladies and gentlemen,
the housework that needed to be done in
enticipation for thie, and this is Just for
the record, has already been done €0 thaet we
don 't have to send you back out again at this
point.

All the evidence that has been admitted
as far as the State is concerned is admitted
and thet, sgein, I will say to vou if it doee
not follow sequence exactly 1, 2, 3, 4, 5,
don't look —- if it is 1, 2, 3, 7 and B,
don "t look for 4, b and 6 because what you
have is what you get at thie proint.

L S 3
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STATE RESTED.

S S 2
THE COURT: Mr. Bruner, you
may proceed.
MR. BRUNER: | ~ Yes, your Honor.

I would like to call Mr. Mielcarek at this

time.
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DEFENDANT "S5 CASE

Thereupon, the Defendant, in order to further
maintain the issuee on his part to be maintained,
called GERALD MIELCAREK as a witness and, after being
first duly sworn, was examined and testified as

follows:

DIRECT EXAMINATION OF GERALD MIELCAREK

BY MR. BRUNER:

Would you state your full name?

Gerald Mielcarek. |

Mr. Mielcarek, what 1s yvour occupstion?

Private investigator.

Where are your offices locatedé

2834 Broadway in Lorain.

And how long have you been a private investigator?
Aprproximately seven years.

Did you have the orportunity to sit in on the

depoeition of Michael Smith?

Yes, sir, I did.
And who were you there for at that time?

I wag requested to be there by Attorney Duff who

represents a co-Defendant.

Did you hasve an oprortunity to hesr the testimony

of Mr. Smith?
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Q Where did that take place?

A In the jury room down in the basemsnt of this bullding.
Q And where were you seated in relation to Raymond Smith?
A Across the table from him, probably about three feet
away. |

Q And where was Detective Leiby seated?

A Across the table and further to the left on the other
end of the teble.

Q He was a little farther away than you?

A Yes, sir.

Q AtAthe end of that deposition, did you hapren to hear
a comment by Ray Smith?

A Yes, sir.

Q And was there something said by Mr. Rosenbaum before

that comment was made?

A Yes, sir.
Q Do you recall what that was?
MR. ROSENBAUM: Objection.
THE COURT: Overruled.
A I believe Mr. Rosenbsum wae reeponding to & gqueetion

by Attorney Elwell if myself, the investigator, would have
an opportunity to locate Michael Smith at a later time sand
epsak to him in regards to the case.

Q Were you givén that opportunity?

A No.
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Why not?
MR. ROSENBAUM: - ObJjection.
If you know?
THE COURT: Counsel approach.
(Whereupon, the following proceedings
occurred at the bench out of the hearing of the jury.)
MR. BRUNER: ' - I want to ask him
whét wee said sbout him being in danger.
MR. ROSENBAUM: Doesn’t the

deposition speak for iteelf?

MR. BRUNER: No.
MR. ROSENBAUM: Yes, it does.
MR. BRUNER: Because there is

nothing in there ambout the comment that Ray made.

THE COURT: All it says is
"gill."

MR. ROSENBAUM: What he is talking
about is in the deposition.

MR. BRUNER: : He saw some thingse
bgsed upon that?

He saw the resction of the people.

THE COURT: 0f who?

ME. BRUNER: : Of Ray Smith and how

it was said and what was said.

THE COURT: Proceed.
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(Whereupon, the following proceedings

occurred back in the hearing of the jury.)

Q Did anybody make a comment about danger to Michael
Smith?
A Yee, sir, Attorney Rosenbaum stmted that —-

MR. ROSENBAUM: - Objection.

It is the seme auestion. The deposition .
epeaks for itself.
THE COURT: If that appears ——
was that a matter of record on the deposition?
If thet ie the caee, then, yes, the
deposition does speak for itself.
Q Okay, based upon that comment, did Ray Smith say
anything?
A Yes.
MR. ROSENBAUM: Objection.
He cannot speak for Ray Smith.
MR. BRUNER: Your Honor, there
is one word that the Court Reporter got.
MR. ROSENBAUM: He cannot say what
Raymond Smith spoke.
Is he clairvoyant? '
_THE COURT: He said, "Did he
say anything?”

MR. ROSENBAUM: No, he didn"t. He
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asked him what.

(Whereupon, the question weae re-resd by the
Reporter.)

MR. ROSENBAUM: He can’t say what
he spoke, only why he spoke, so I object to that
question and ask that the answer be stricken.

He has asked to speculate about a comment.

THE COURT: All right.

The objection is sustained.

BY MR. BROUNER:

Q

At the end of the deposition dild Ray Smith eay

something?

A

» O o O

Yes, he did.

Okay. And did you see his expression st that time?
Yes, sir, I was looking directly at him.

And what did he say?

The way I recall, he stated pretty much tﬁe same as

what Detective Leiby stated. He stated, "That is my son,

I raiéed him,"” and then he shrugged his head and shrugged

his shouldere, "and now I sm going to kill him?"

And I took it ae & question.

MR. ROSENBAUM: Objection.
How did he appear?
Did he appear threatening to Michael Bmith?

I didn"t take it that way, no.

Jalowiec Records Discovery
Lorain Gounty Prosecutor's Files

Box 4 of 5
Page 508




O O N O ¢ oNs W N o=

S
O

[ 259
N

13
14
15

16

268
MR. ROSENBAUM: Objection.
Q So you eaid he shrugged his shoulders?
A Yes.
Q And that was it?

Was there anything else that he said?

A Not from my point, no.
MR. BRUNER: I have nothing
further.

CROSS-EXAMINATION OF GERALD MIELCAREK

BY MR. ROSENBAUM:

" You are employed by who?
Private investigator for Midtown Security.
In this case you were employed by whom?
Attorney Duff.
On behalf of what Defendant?
banny Smith.
And your Jjob ie to do what?

To investigate witnesses.

O > O » O > DO > O

To gather evidence that would clear Mr. Smith or
sseist in the defense?
A Yes, eir.

MR. ROSENBAUM: I have no other
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REDIRECT EXAMINATION OF GERALD MIELCAREK

BY MR. BRUNER:

Q Were you hired for Raymond Smith?

A No, sir.
MR. BRUNER: I heve nothing

further.

RECROSS—EXAMINATION OF GERALD MIELCAREK

BY MR. ROSENBAUM:

Q But you have cooperated and spoke with Mr. Bruner and

advised and met with him how many times during this trial?

A I met Mr. Bruner how many times?
Q Did you understand my question?

A No, eir.

Q How many times has he come to the back of the courtroom

and spoke with you and you advised each other on things that

pertained to the case?
A Two or three times, sir.

Q That is all?
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A Yes.

A Poseibly more?

A I don"t believe so.

Q Has he conferred with your employer, Mr. Duff?

A I can”t speak for Mr. Duff.

Q You weren 't present when they were talking?

A Yes.

Q Isn"t the defense trying to meeist esch other in theee

matters in the defense of these three Defendants and working

together?

MR. BRUNER:
THE COURT:

Whether they are working

not important.
MR. BRUNER:
that.

THE COURT:

MR. ROSENBAUM:

questions.

MR. BRUNER:
further.

THE COURT:

eir.

Objection.
Okay at this po;nt.
together or not is

I am objecting to

Sustained.

I have no other

I have nothing

You may step down,

(Witneess excueed.)
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MR. BRUNER: . Your Honor, at this

time the defenee rests.

¥ X K

DEFENDANT RESTED.

¥ K X
THE COURT: Is there any
rebuttal®?
| MR. ROGENBAUM: I need s couple
minutes.
THE COURT: Fine.

(Whereupon, & short recess was had.)
(Whereupon, the jury wae returned to the

courtroom and the following proceedings occurred.)
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REBUTTAL TESTIMONY

Thereupon, the State of Ohio, in order
to further maintain the issues on ite part to be
maintained, called JAMES DROZDOWSKI as a witness and,
after being first duly sworn, was examined and
testified as follows: |

DIRECT EXAMINATION OF JAﬁES DROZDOWSKI

BY MR. ROSENBAUM:
Q Sir, will you state your name and spell the last name
for the record, please?

A Deputy Jesmes Drozdoweki, D-R-0-Z-D-0-W-S-K-I.

Q How long have you served as & Deputy Sheriff?
A Since June of this year.
Q And prior to thap wWere you in law enforcement?

A Yes, I was the Police Captain of Grafton for seven and
a half years.

@ As one of your dutiee ame & Deputy Sheriff, did you
traneport any of the Defendants to a deposition of Michael
Smith that ocecurred in the basement of this bullding?

A Yes, I did.

Q And were you present at the end of that deposition?
A Yes, I was. _

Q And did you hesr Ray Smith meke s comment to Michael
Smith?

A Yes.
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Q Did he threaten him?

A Yes.
MR. BRUNER: Objection.:
THE COURT: Overruled.
Q Did you have occasion to observe the Defendanﬁ and his

demeanor when he made those statements?
A Yee, I did.
Q Waes he serious?
A I felt so, yes.
MR. ROSENBAUM: Nothing further.

THE COURT: Mr. Bruner?

CROSS-EXAMINATION OF JAMES DROZDOWSKI

BY MR. BRUNER:

Q Deputy, vou work in law enforcement, right?
A Yéé, sir.
Q You are there making sure that Reymond Smith, as your

prieoner, doesn’t do anything, correct?

A Yes, eir.

Q Isn"t that your Jjob?

A Yes, sir.

Q How far from Ray Smith were you?

A Approximafely two to tﬁrée feet away.
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Q So, did you see Mr. Mielcarek there?

Did you see him, do you know who he is? -
A‘ No, I don’t.
Q Would you please stand up?

Did you see him there?
A I believe so. He was sitting over to the side.
Q And when that comment was made, did Mr. Smith shrug
his shoulders, do yoﬁ remember that?
I don"t recall.
Did he say eomething like, "I raised my son"?
Yes, he did.

And did he shrug his shouldere after that?

> D o O >

I remember him turning, yes. As far as shrugging

his shoulders, I don’t remember.

Q Did he turn towards Mr. Mielcarek or to you?
A He turned towards the other person sitting next to
him.

Q Who wés Mr. Elwell?

A No, there was a Mr. Jalowiec sitting next to them.
They were three together. We hed them together.

Q You didn’t take the threat enough that you threw him
in jail end rut him in chains?

A He was already in jail and handcuffs.

Q You didn 't greb him and throw him againét the wall?

A No, sir. He did not get out of the chair, no, bu?
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when he turned and made the comment, I was surprised.

MR. BRUNER:
further.

MR. ROSENBAUM:
queaﬁions.

THE COURT:

may step down.

I have nothing

I have no other

Thank you, you

(Witness excused.)

¥
MR. ROSENBAUM:
Qitnesses.
THE COURT:
¥

£ S 3

I have no other

Very well.

¥ X

(End of Testimony.)

K

X X
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CERTIFICATE

The State of Ohio, )

County of Lorain. ) ©S8S:

I, Thomas B. Masterson, Official Court Reporter of
the Court of Common Pleas, Lorain County, Ohio, do hereby
certify that this is & correct transcript of the testlmony
in this case.

I further certify that this is a complete
transcript of said testimony.

IN TESTIMONY WHEREOF, I have hereunto subscribed

my name this 23 day of January, 1996.

i S T
Thomaeg B. Masterson

Notary Public, State of Ohio
Lorain County Courthouse
Elyria. Ohio 44035

My Commission Expires 10-10-86
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