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Thereupon, the State of Chio, in order
toe furtheyr maintsin the iesuves on its rart to ha
maintained, called TERRY HOPKINS as & witness and.
after being first duiy BWOrN, WAaS ﬁxamined and
taatifiéd as follows:

D BECT EXAMINATION OF TERRY HOPKINS

BY MR. ROSENBAUM:

&
A

&

Will you state yvour name, rlesss, sip?
Terry Hopkins.

Will you epell the First and last name Tor the

Beporter, rlease?

2 P oD P O P2 OO

[ T 5 s L

b

g

I-E-R-R-Y; H~-0-P-K-I-N-5.

Are you employed at this time, sir?

Yes.

Will you tell the Court and jury what you do?

I ama — lay carpet.

How long have you done that for?

About three weeks.

Do you have a criminal record, sir?

Yes, I do.

Will youw tell the Court and Jury what it is, plesse?

Attempted sgaravated burglary, attemplted felonious

ssault.

You served asny time for that?

Yes, T did.

EXHIBIT
19
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Do you know the Defendant 'in this case who is seated

immediately below ny right hand? (Indicating)

A
&
A
@
A .-
Q
A
&
A
%
A
Q
A
knew
Q
A
Q
A
Q

Yee,. I do.

How is it that vou know him, sir?

Through his =on.

What is hie nams?

Raymond.

Do vou know the last name?

Smith.

What is his son’s name that yvou know?

Danny.

How i=s it that wou know Denny Smith?

Went to school with him, used to see him out.
Do you have any obther relstionshipr with him?

He became s friend afier awhile, but that is how I
him, from school znd stuff. We was friends.

50 you have knoﬁn Danny for how long then?

Five or six years probsbly.

Did you know a persén by the name of Ron Lally?
Ho, 1 didn"t.

Mow, do'you remember a night in Januery of 94 where

vou were downtown Elyris at some bars with the Defendant

and some other people? ﬁafﬁfﬁﬂ
.'_n" S v :
A Yea. NAR- S PR
“ H
Q Do you recall what the date was?

|
B
B
§
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Can you tell the Couft and jury of what year?
Ninety-four. i think it was "94.
And will you describe the events of that evening
that pertsin to the Defendant and his son, Danny?
A We went out one night and we were all out aboub
drinking ——
Q Who would “"we" be?
A | Me, Danny, Tammy, my sister Sharon, I thiﬁk it wae
Juet us.
Was anybody there with Danny?
Yéa, Tammy .
And 4id you have a girlfrieﬁd there?
Yesh.
&nd her name was?
Misty.
And your sister?
Sharon.
Was there?
Right. _
What bsar were you drinking at?

Razzle’s, & lot of them, but mostly at Razzle s.

D = &8 > O D> H P HOH P OH B> O

Do you know a person by the name of Stan Jalowiec?

rs et e e et
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Yes.

How do vou know hiﬁ?

Through Danny.

Did you see Stanley that night?

No.

After vou were drinking, what, if snything. Jiq you.
do and ﬁith whom?

A After that we went to Mom s Open Kitchen, ate
breakfaﬁt; me, Tammy, Dannmy, &y sister and Misty ang
from there —-

Q Did the Pefendant 07

A No, he didn"t.

A} Then what happened?

A We went home ~— T went to my sister s apartment and
then from theve T went to Danny s because at the time 7T
was gltaying at Qannyis apartment.

« What time would this be?

A It was rretty late or 2Arly, whatevgr you want to call
that, about, I would Bay about three in the morning, 3:30

in the morning.

] Danny wae there?
A Yes.
L Would vou describe hig condition, hﬁw_he srverred. to

the Court and Jury?

MR. BRINER: Objection.
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THE COURT: Diag You. abserve him?

THE WITNESS: Yez, T dia,

THE COURT- ) Overruled.

He was nervous, bothered. I asked him what wae ﬁrong
Did ke reply?

. What did Danny Bay?

MR. BRUNER: Ohjection.

THE COURT: At this point who

wats preeent. who wae there?

THE WITNESS:

Alone?

THE COURT: Just the two of you ~
THE WITNESS: Right.
THE CQURT: Sustained.

MR. ROSENBAUM : Could we arproach,

rlesse?

1

THE COURT- It ie the sspe

request sgain ss baefore.

Correct, Mp. Roaenbaum, setting up the SAame

SCenario.

MR. ROSENBADM: 1 am setting up 4

hearsay exception, absolutely different.

THE COURT: Yes, Armroach,

Me andg Danmny . -
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rlease.

(Whereupon, the following Proceedings

occurred at the bench out of the hearing of the\jury_)

s
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MR. ROSENBAUM: The exception T
would tender to the Coupt is that this is s
statﬁment againet pensl interest.

MR. BRUNER: As to my client?

MR. ROSENBAUM: That would be —-
well, it would be 803.1 and I believe 804.3
applies, but I-would have to bring Darmny in to
rlead the Fifth first for that and I suppose
remotely B802 would apply alsc; BO3.3 explains
why he feels how he does.

THE COURT: . Harvey?

MR. BRUNER: Your Honor, may I
say that thpre comes & point in time when thingn
have to relate to Ray SBmith.

MR. ROSENBAUM: ihis;is absolthIQ
going to relate to him. |

MR. BRUNER: I know what you dig
with regard to the previous witnesa. At this
roint in time Ray is th rresent. He doesent
know where he is. Danny is making & statement.
It does ot relate tg Ray Emith.

All prejudicial to allow this hearsay_
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statement.
MR, ROSENBAUM: : The etatement does
relate to Ray. ﬁe is going to g5y they di& it.
MR. BRUNER: Then you apre
inferpreting Danny e statement tp Ray and it
becomes his trial, nov Ray s. '
- MR. ROSENBAUM: He said it didn-t
relate to his testimony, it doss.
MR. BRUNER: ’ Your Honor, if you
are teking Danny s admission and Prejudicing the
Jury with regard to that statement, I think there‘
comes a bime when hearsay ie out when it doesn-t
relate to my client.
THE CCOURT: Give me g chance to
loock at this sng 7 will make a ruling in a second,
The objection is éverruled.
(Whereupon, the following rroceedings
occurred back in the hearing of the_jury.)
THE CQURT: You will have ¥our
exceptions, Mr. Brunep.
Mr. Rosenbaum, ¥ou may continue.
BY MR. ROSENRBAUM:
Q' 50 you ware inguiring of Danny why he wge.in what
condition? '
A What was wrong with him, why was he - he said he
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. was sick.

What d1d he gay?
He said that fhey did it, meaning they killeq .
MR. BRUNER: Obdection, your
Honor, and ask that that be stricken and the
Jury be instructed +to disregard that.
Did you inguire what he meant by that?
ME. BRUNER: Your Honowy, I
would ask that the Jury be Instructed on that,
THE COURT: At thise boint,
ladies and gentlemen, yvou will disregard
anything other then what the statement wWaE,
"They did it."
Pid you msk hin what he meant by that?
Yesh.
&nd what was his response?
MR. BﬁUNER: Objection,
THE COURT: Over?uled.
He just kind of looked at me like, you know —-
Now, had Danny ever had gny brevious discussions
r¥ou aﬁout doing what they dide
Yes.
Will vou detail thﬂﬁ for tﬁe Court and jury, rlease?

First of all, tell us when these discussione took

rlace as best ¥You can recall.
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Well; it was awhile ago at a bar I seen him.
Was it before thie night vou are talking about?
Yeah. it was before this.
How much before, if you cén say?

A few months. I told him if he needed something

taken care of %o let me know, if he had ﬁo,beat somebody

UP.«-¥01 Eknow.

8
A

Why did vou sav that?

He was having some trouble collecting some money or

something and I was just brageging and talking.

Q

up?

A

5o vou offered your ssrvicee to him to beat somesone

Yeah, if he needsd me to collect the money is what I

sgaid and Anywsy. he come to me later, after that, and he

agked if I would take care of this thing for him, thisg

prablem._
Q What does that mean?
A Killing somebody. :
ME. BRUNER: Objection. your
Honor.
THE COURT: Well, wait a
minute at this stage«.'
That objection ig sustained,
Let s build & 1ittle wmore background.
Q

Tell me what exactly did Danny say o you when he CERNE
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HMR. BRUNER: Dbiection.
THE COURT:. Overruled. )
MR. BRUNER: Your Honor, there
iz no time frame or nothing.
THE COURT: Ckay. T was und@r

the 1mpr66510n that it was several- months beforp
the incident st the bar, correct?
THE WI'TNESS- Yes.

And what exactly did Danny say, as best you can recslil

Just.what I said.‘

And what was that?

To kill somebody .

&nd what was ¥our response?

I didn"t want nc part of nothing like that .

Did Danny ask any¥thing elge Qf ¥ou on that subject?
No. After that he rretty much left it alone. |

Did he sver inguire if you wouldn“t do it, if vou

had any other information that might help him?

i
r.
[

4

2,

Yes.

What was that?

IT I knew anybady eles 4o do it.

After that night when Danny snid to you, "They dig

you knew what happened?
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I grabbed my chest and I lefg.
And where did you go?
I went tg my sister's.apartment.
Did yoﬁ EVer return back to Danny "= apartment then?
Yes.
When?
,hThé next morning.
and what trangpired then. who was thereo
Michael, Raymond, Staﬁley and ﬁanny.

And did they have 4Ny conversation in your Presence

stout whet they had done the night before?

el S BNl PR BN

[

f

rf;, e

Yes.
Wﬁat did,they'say?

MR. BRUNER:

o
3
Lars
i
£y
o+
ta
Cr
=}
m
i
o+
[}

“they."
¥ho ig “they"?
Who epecifically was in this conversation?
Let me ask youy this.

What diqg Stanley sy, if anything, about the night

That they hag killed the guy.
Did they gay how?

Yesh. |

What dig they s=ay?

They said that they --
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MR. BRUNER- ' Obdection.

THE COURT: ] . Again, “"they, -
who is “they"?

You are taiking to Stanley?

Q Who was in this ccﬁveraatipn?
Is this between you and one person?
A We were all in the sanme room.
£ o Who was sll of yYou people?
A Stan, Raymond, Danny, me, Tammy was in the back
bedroom.,
Q Describe the cénversation 82 to who said what as

best you can?
A Stan smid that they had done it.. See, I can't

remember who said what exectly. I am going with the

whole tonversation that went on between us. A

o s
;)-'-('"\q sk

Y e ]

[V Y,
Angir, aagl

I can"t say &recifically who said what. |

o What happened?
A They said that they had shobt the victim!and they
had run him over with a car ang steprpred on him and

stabbed him with something or something 1ike that.

Q In what tone were they relating thisg?
A Like they were bragging about it.

Q Did they sgy AnYone elese was theres, or who did

they indicate was there —-

MR. BRUNER- Obdection.

[
-
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(Continuing) -- when this was done?

_ME. BRUNER: Objection.

-

Did they indicate whether  anybody else was thers?

Yes or no.

No.

They did say something about Mike?

Yes.

What did they Bay about Hike?

They said he was ——

MR. BRUNER: Objection.
Who is “they"?

Five people we are talking sbout.,
THE COURT: Under the
clroumestances I think they are relsting back
the seme incidegt and the same people that
were there were Danny, Raymond, Stan and vour
sister and yourself, the five of you; ie that
correct? ) ;
THE WITNESS: At the time of
the incident when it happensd?

THE COURT- No. Thisg

conversation -— was your sister there?
THE WITHESS: Mo,

THE COURT: I thought she wasg

in the back?
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THE WITNESS: - No, I said Tammy,
that is Denny s girlfriend,
THE COURT: ALL right. Proceeq,
14 Qhat in this same coﬁversation did they indicate about
Mike?
A That he was renicking.

@ Did they eay where he was at the time that this guy

died?
MR. BRUNER: Obdection.
A I think they saiaq he was in the car.
Q And that he was Panicking?
A Uh~huh.
Q Did Danny ever adnit to you that he discuseed with
other people tryving to get them to do this for him?
MR, BRUNER; Objection.
THE COURT: You can énswer

that ves or no.
A Yes. | ;
Q Would you tel} what Danny said to the Court andg Jury,
rlease?
« UR. BRUNER-: . Objection.
THE COURT: Cverruled.

As far as what, youy mesn —-

Who did he gpeak to and dig he offer anvthing to

£ >

accomplish this goal?
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A He offered to ray for someﬁody, to buy somebody a car

if they would do it. He agked me if I knew somebody snd
he gaid he offered +to huy @his_person a car because he i
knew that I knew he wanted a car. ‘

Waz thers a specific pergon in mind here?

Yes.

..Who was that?

&

A

L

A Carl Hartmen.
a ' Wae there a specific car in mind?
A Yes.

Q What was it?

A

Red BMW.

aQ So, Danny told you he would buy Carl a red BMW if he o

killed this person?

Yes.

Did you know whq this person was?
Yes, I know him.

Who was the.person? -
He was a clﬁse friend.

I sm talking about Carl Hartman?

Yes.

& » 2 » O » o e

Now, when wvou say that Danny wanted you to kill

comeone. did he sver tel] ¥ou who he wanted killed?

A No .,

e Did you know what this person had done that he wanteg

rd
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. killed?
A Yem.
%) What was that?
MR. BRUNER: Objection.
THE COURT:. _ How do wou Enow?
.THE WITNESS: He told me.
MR. BRUNER: . Objection,
. THE COURT: Under those
circumstances, it will be sustained.
MR. ROSENBAUM: Could we BPPToach?
THE CQURT: All right, come on

up.
(Whereupon, the following sroceedings
ocﬂurred at the bench out of the hearing of the Jury.)
MR. ROSENBAUM: It would be the
State s pos 1t10n that these are not hParsay
becauee theee stetements are mede in furtherance
of the conspiracy and undwr 801(9){2) he lists
attempts to get beople to carry out the
conspiracy and they are not hearsay. |
MR. BRUNER: Your Honor, sgein
thie is Raymond s trigl, not Danny s trisal.
This ie Danny;s trisl so far,
I think he should have tried him first.

At any rate, with all due reespect, I think there

/’:'\-5’ { . —:,‘
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comes g time when heafsay has to be kept out.

THE COURT: ' At this pﬁinﬁ we
have gone as far as we can go.

MR. ROSENBAUM: This is different.
Danny s efforts for him to recite people are not
hearsay. Statements made by members of the A$€“L$
conepiracy. are not hPaPSdY- He keeps uaylng
this is’hearsayl Thie iz not hesrsay hy
definition.

THE COURT: All right. o

shead, Harvey.

MR. BRUNER: Your Hancr. it is

an out-of-court statement that he is trying 4o <

ghow the truth.

MR. ROSENBAUM- It is not hearsay
by definition: 801L(D)}(2)(e).

THE COURT: A statement hy a
co~conspirator of a party during the Coures snd
in furtherance of the conspiracy upon independent
Proof of the conspiracy. ‘

MR. ROSENBAUM: I think we
established the conspiracy.

MR. BRUNER: I wnderstand proof.

MR. ROSENBAUM: State versus Martin
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MR. BRUNER: He has shown proof
of Denny g coneriracy,
THE COURT: The Court wiil
retract that ang overrule the obiection,
(Whereupon, the following prOﬂéedlngs
occurred back in the ‘hearing of the Jury.)
Q My auestion was, did Danny ever tell ¥ou why he was
trggng to g2t thie person E11ie=q?
A Yes,
a And why was that, sir?
MR. BRUNER: . Objection sgain,
THE COURT: Overruled.
You may snewep.
A He said because he had informed the police of Eig
doings,

Now, do you know g percon by the name of Queen Bee?
Yee.
And do you Eknow her real name?

That is all I know her by.

Q

A

Q

A

@ Doee she have a car?
A Yes.

) What kind of CEY?

A Blus LeBaron convertibla.

& Did you ever See anyone in that car on the night that

Danny wag urget and made the admission to you?
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I did.

Wag it hefore the admdssion?

Yes.

Who was in possession of the cap that you saw?

" Reymond, Stan and Mike.

MR. ROSENBAUM: I have no other

questions, your Honor. . -
THE COURT: Do we have g

statement?

MR. BRIUNER: Yes, that is the
first thing I sm going to ask fbr, your Honor.
THE COURT: I figured wou

would.

Ladies and gentlemen, ms the atatemeﬁtlia
rather lengthy, the Court has to review it at
this point. Rather than keep you sitting‘here?

I will return you to the Jury room and as scon
ag the Court is finished doing what it hag +to
do. you will again be brought back in.

The adwonitions thet I have given vou
regarding discussing this case amongat yourselves
or letting snvone digcuss it with ?ou 8till hold
at this point snd as soon as Ma. Skinner gets

into the room I will return you to the jury TOOm .

{Whereupon, the Jury was excused for g short
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{(Whereupon, the following Proceedinge

occurred in the Judge e chambers with the Defendant

~,
e

and counsel present.}
THE - COURT

?eéa-through the statemente. I have r=ad the

first statement that tonk rlace on JaRUaryzéth,

‘95, even more thoroughly than I did the athaer

-~ ™

- bwo.

C
There are some inconsistencies. They a11
Y.

Ll

znd ur in the same rosition that wae ég;ifiEt
to.  The other statementes-had & lot mope
information than what was testified to at
this point and Mr. Bruner, there you are.

MR. BRUNER: Thank vou, your
Honor, |

THE COURT: The

inconsistencies that I see do net eeem to b
. .

b

totally and completely significant. It might
be identification of peoplé who may have been
there, thisg type of thing, =0 take your time
and look mt it
(Whereupon, Mr. Bruner exsamined the
statement of Terpy Hopkine. ) |

THE COURT: How about ag far

Gentlemen, I hive

i

1
1
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as the inconsistencics Are concerned, My. Brunep?

Yes, woup Honor |

Y

MR. BRUNER:

The statement hag many additionsl statementy

than to what Mr. Hopkins testifisd, but the main
inconsistency, Mr. Hopkins testified that he saw
Ray, Mike qnd Stanley Jalowiec in that LFBdron
that evpnlng |

In hie statement he Ba¥e on page 18, ap hig

nitisl statement, opr 7 am =2orry, the last

e

statement, the one on Janiary 8th I believe it

i, he didn‘t see Ray in the car, his sister dig.

He was across the atfeet‘ He didn-t¢ BeR
anyone in the car and what he knows about it, he
knowe from hig gister Sharon. .

In sddition to that, in another phone
conversatiqn on page 7 I thlnk of his firet ap

zeond phons conversation, he indicates Sharon
BAYE Who was in the car, not him,

That ig a clear inconsistency to his

testimeny.

s In addition to that he testifiad under path

that Capl Hartman was offered a red BMH’by Danny.

In the Btatement, on Page 9, the question by
Detective Leiby was, "Didnt Danny offer him a

red BMRo

"

:
E
1
?

%
|
:
‘
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And to that statément he said, 1 don’t knouw
whal he offered him, "

That iz g clear inconsistenoy.

As to everything elee, there ig a bunch of
additional questions that T will zet into, but '
specifically, as to the statement, that is whet
i want to agk him about. - '

THE COURT: Mr, Rosenbaom?

MR. ROSENBAUM: Just those two
things. The one ig incongiestent, It woula
depend on the timing of the other, bhut 1 concede
he ghould be rermitted to amsk, but T AEfImE we
are not going to have,-like we have trieq to
do before, create inconsietencies?

THE COURT- I don-t thiqk we
will at this point.

MR. BRUNER: No, T would: 1ike
to show him thet statement ss to hie etatement
as to his sister g view of the car ANYWay .

THE COURT: And again, when
you'get to that queétion I think, Mr. Leiby, if
¥ou can lpeok up fhat ares or whatever it is.

MR, BRUNER: Page 18 and g of
one of the vhone conversations and aleo o the

rad BMW, that ie rage 9. Page 18 is ms to his
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1 sister and then page —— .

2 THE COURT: ' That sppesre twice?
e 3 MR. BRUNER: Page 7 on qﬁ; of g
@% 4 the phone conversstions. o
s 5 THE COURT: Okay.
) 8 Ready to bring them back in?
. 7 MR. BRUNER: Yes. |
- B T (Whereurpon, the Jury was reburned to the

BT
0

courtroom and the following procesdings occurred. }

10 THE COURT- Ladies and

L
s
[

gentlemen, the Court will report to you that the
12 . necessary housework that had to be done hae been
13 done and we are now ready to proceed with the

crosg—examination of this witnees, Mrp. Bruner,

i N R A
ond
s

15 at this point.
i6 Deputy, the rule is still to be enfﬂfeed,
17 THE DEPUTY: Yes. your Honor.
& 18 ME. BRUNER: Thank you, vour
19 Honor. ..
' 20 |
S -
5 22 :
. 23 r CROSS;EXAMENATION OF TERRY HOPEKINS -é
24 Bf MR. BRUNER: ;
f 25 Q Mr. Hopkins, vou are a convicted felon, correct? g
o :
o . h
|
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A Yes.

Q And I think ¥ou are convicted of BEgraveated —_
attempted aggravated burglary? ’

A Yes. '

Q And attémpteﬁ felonicus aesaualt?

A Yes.

Q That was for beating vp your girlfriend, right?'

A * HNo.

& Okay. How long were you in prison as & resuli of
that?

A Niﬁe monthe.

& What was your original sentence?

A Five to fifteén yéars-

Q Five to fifteen years and vou were in Prison nine
months?

A Yes, sir.

G How did.you €8t out of prisen?

A Shock probation. - .

) Did Detective Léiby of the Elyris Police Department
telk to Judge Glavas about ycﬁr cogpération here to get
cut?

A Yes.,

Q B0 you got (ut op ghock probation sfter nine months

88 & result of your testimony in thie case, correct?

A Yes.
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going to do five to fifteen vesrs in rrison, COFrTacet?

A
Q

i85

Until you were approached a5 far as you knew You were

~

Yes.

By the way, when were you eligible for Parole when yon

initially went?

A
Q
A
Q
A
Q
A
2

is?

A
&

£
)

g
o

o »

2 I A

July of “98.

Whén did vou get out of prison?

-

Two months ago, Sertember 23rd.
september of -g57

Yes, sir,

Three vears eariier, right?

Uh-.—huh .

- It is important for vou to get out of prisqn, wasn’t ‘j

Yep.

Now, on ths night that vou talked sbout here, you
to Raffle s, COrrect?

Razzle s, . !
I am sorry, Ra=mzle s, Raffle’s is in Cleveland.
¥ou wsnt there to drink, correct?

Yes.

And you were drinking with who?

Danny, Bharon, Misty, myself and Tammy.

Danny, Sharon, Miesty, yourself and Tammy?

Yas.

S
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& That iz 349

A Yes. )

1A] No one else was thepra?

A No. I mean there was other people there, not Just
us. ‘

Q What time diqg You get there?

A About 8:30, nine o’cléck I woulg Euess

® " What time did you leave the bar?

A We closed it.

& You closed it.

I don-¢ bresume you were sitting thare talking, ¥on
were drinking?

A We left at 2:30 in the morﬂing‘

Q You wers drinking, right?

A Yes.

)] What do you drink, Mr, Horkins?
A - Beep,

4] Only beer? _ _ ;
A Liquor, too.

«Q Liquor, to67?

A Uh~huh . .

Q What were You drinking that night?

A Beer andg Tiquor,

&

A

Beer ang liguor?

Yes, sip.
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- @ Okay. From 8:30 to ten o‘élock, how many beers dgiq
you have? . ‘
A I don"t remember. ‘
Q Three, four?
A I don’t remember.
() How many did ¥ou have by two o clock that 1ight, five
gix, teﬁ?

-

A Quite & few,

" Guite 5 Tew, right?

A Yes.
{2 That can mesn & lot of things to a ot of People
right? .

Quite a few can be to you ten, to me four?

4 Yes.

o How many is auite a few?

A More than ten.

] More than ten. Oksy. S0 you had more than ten bears
How many glasseg of liguor did you have?
What kind of liquor do yog drink?

A any kind. 7T don’t remember how many.

Q You doﬁ’t remember how many?

A  No. '

) Do you drink pootch?

A No.

Q Do you drink bourbon?
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A Whatever.
£ Whiskey?
A Whatever.
& Okay. 8o wyou don "t femember whatever‘you werea dfinking
that night, ig that right?
A No, that was two years ago.
% Okay. But it would be fair bo say, Mr. Hopkins, that
yoghhad a munber of drinke, too, liguor Iram talking about?
A No.
A You didn-t?

You testifieq initislly you hag beer mnd liguer,

But not a substantial amount.

Not a substantial amount?

I had s courle maybe.

A

Q

A

£ Maybe foure
A NG, a couple.

5 A couple, that is two, three?

A About tws, probably ag far as I could remember. That
WaE & long time 280, like T garid.

A It i= hmrd to rememberp what dav of the week vou We s

" drinking, right?

+

A Yeah.
g S0 vou left fhis bar and you closed it at shout Z2:30
At night, right?

A Yes.
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Are vou driviﬁg?
No.
You are not driving?

 No.

My girifriend.

S50 you are with the same people vou testified to?

-

Q
A
Q
A
] Who is driving®?
A
Q
A

No. after the ber we went to Mémﬁﬁ’ﬂpen“ﬁfﬁCEEn And”
ate breakfast.
Q Were you with the same reople when you left from
Razzle s and went to Mom s?
Yéa-

Did you drive from Razzles to Mom " s7?

-0 B

Ro, it is scross ths gtreat.

You walked?

2

Yes.

Who did you walk with?

Qo

Danny, Tammy,_Misty snd Sﬂaron.

Wes it cold outside?

Yes.

How cold was it?

1 don"t remember.

You-don't remember how cold it was?

No, but it was cold.

@b'@b.@b@b@b

Very cold or kind of cold?
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L) 1 T A It was cold.
2 & And you walked there snd vou sprs sure that pou_fent
- 3 there with Sharon, is that correct? -
§ % 4 A Yes. i
= 5 8] And vou were eltting there with Sharon, ig that
8 right, at Mom“s?
;E 7 N Yeé-
8 Who were you sitting with at Mom e?
g

A

Q

A You just smid Sheron.

Q You were with & number of people, who else?
A

Stan - not Stan, Denny. Tammy, Misty and me and

my sister.

e B WP G BB e
[y
o]

13 Q Not Pops, Ray Smith? 

14 A No.

15 Q And he wasn "t at Razzle 57

is A I didn"t see him.

17 & You didn "t gee him in or &t Mom“e, correct?

is A No, I didn-t. ) T i

19 Q Sharon waen 't 8iltting mlone at & table by herself,
20 right?

21 A No.

22 & She wouldn g do that?

23 | No.

24 Q Okay. And you were net discuseing during that night
25 -

vr until that tims a Buy by the name of Ron Lally with
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‘A - No, I did not. o

191 . )

" Danny at that time, correct?

A I never knew who Ron Lally wae.

A Danny didn "t zppear to be nervous, excited?

He was drinking and laughing and sating and having a

goond fimﬂ with the rezt of vou?

A He wasn™t eating.
Q ’_W'é he drinkiné?
A Yeah.
"} By the way, in addition to the drinking, diq vou haﬁe

anything else?
Did you have any marijuana?
No.
You partook in marijvana, correct, at that time? )
I gaid no.

A
2
A
", That night you did not?
A Ne.

2

How mbout cocaine?

Q You didn"t have any cocaine?

A Nei.

o How sbout vour sistep?

A No.

154 Or snybody in your rarty?

A No.

Q So up until that time. at what time did vou go
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. to Mom”s, thres o ‘clock in the morning mayhe?

& About 25 to three, the bap closed snd we went .

4] The bar closes at 2:30, right?

A Yes.

Q 8o, at 2:30 vou walk over tgo Mom e, you AT thprp
about 20 to three, so fapr you have not seen Ray Smith,
correct?

A T"I had seen Ray Smith carlier in the car wity Stan
and Mike.

Q You saw Ray Smith earlisy rarked in & car with Stan

and Mike?

A Right,

A} Was there g fourth Person in the car?

A I didn"t see & fourth Person, no.

&) Where was that car?

A In the alley be#ween Mom“s and T think it is & music

gtore op something over there,

n] When would ¥you have seen it Paxller9

¥

A Yon can look out the w1ndow of Razzle s, You can s5ce

'it right oput of the window.

« ME. BRUNER: Let me have the
statement fop A moment,
Can I have the Statement, wvour Honor?
THE COURT: Yes,
MR. BRUNER: Thank you.
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i -1 - Q Now, there came a time before you- -tegtified here ’
. Z today ~— do yon need water or sowsthing like that?
3 ) 3 A Ho, I am okay. )
i % 4 4] There came a time when you made a stabement to
E & 5 Detentive Leiby about this case, right?
f ‘ 8 -Do you remembher that?
{3 7 A Yes.
8 Q o Do you remember giving him a statement sbout what
% - g you gaw that night? o l “
& 10 A Yes.
11 T Q Okay. And vou told him tha truth then, is that
a 12 correct?.
13 A Yes.
- E 14 Q@  You are telling these lsdies and zentlemen —
15 A I talked to Detective Leiby two times. At one time
& ig I did not know anything.
% 1;1‘ a Would thst sta;tement have taken place on, I believe,
o 18 Jamaary 5th -— sometime in Janvary., 95, is that correct?
F 19 A Yee.
o
20 5] You went to the police station?
g 21 A Yes. | |
s 22 Q You made a taped s‘tatement?
) 23 A Yes.
24 Q &nd you were telling him the truth sbout everything |
.~—» 25 then, right?
Y ;




st

o~ o o 3w

i0

194
From what I remembered.‘

A
G From what you remembared?
A Ysah.

8] Do vou remember telling Detective Leiby —~ he asked
you, "You were able to see Raymond Smith in the car and
Stan Jalowiec, " ang your answer WaE, "I am not abie, my ‘
sister —-

L

" Ang he gsild, "Oh, wyour sister Sharon, " sng ¥our

anewer was. "I wag SCross the strest outeide oFf Razzle g _-
He salid, "Okay, your sister Sharon was there gpg able

¢ 882 who was in the cEY, " and FOur answer wag, "Right"o
You didn"t see Whoe was in the car, did you?

A - I did.

QR But you forgot to tell him that, ig thaf right?

A I don "t know.

o Do you rememnber having & rhone call with Detective

Leiby sbhout the =ame thing?

A YES. ) :

o I think that is rage 7.

You had that rhone ogl1 with him 5% shout the same
time in Janvary of ‘95, right?
A ) don't'know.
Q It is Decemper of "85 now?
A Yes,
L

You testified, o you told Detective Leiby when ghe
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rulled the car up that is when it was, when she pulled
the car up. I think that ies when she eeen them. becsuse
I specifically had asked her who was in the car. A

i said, "Well, who wae that, Stan and them, " .and

she said, "Yesh, Stan and Pops and his brother, becsuse
I guess his brother was trying to talk to my sigter, or
whatever.”

'hDo you remember gnying that?
A Yas.
Q You didn "t tell him at thst point you had e who
wae in the Gar, you btold him your sister seen i, corpaat?
A Yes,
g - Now you are saying something different to the lsdies
and gentlemen of the Jjury?
A I seen Stan dn the car and I ssked her who else was
in the car.
4] You seen Stan in the car and asked her whd elee was

in the oar? !

-A Yes, and when she told me ——

& ohe told you and that is what vou are telling the
ladies and gentlemen of the jury, what she told vou?.
A Yes.
& Okay. Thset is not what vou observed, it is what
she observed, correct?

A Yes.
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1 . Q 50 you didn’t ses somebody in the car, it was her
z. S04 you 26t Bhat from her ang that ie what yoy told the
3 olice? . ) ) ) |
4 A I did see somebody iy the car.
b Q How far from that car were you?
s A About 20 vards, 25 yards.
- 7 Q Did you see Stan driving?
;@ 3] A Yeah, he was driving. yr ?}‘ /&
;:%} g A Who was in the back? ‘;’,, P
L 10 A Mike was in the back. Hgr qi‘jg _,,:.a‘--.'-’gf""“:w
% 11 Q And ie there g large street light ove;- Ji‘:he car, aid
i 12 it 1lluminate the intericr of the car?
_j' 13 A ‘Ho.
ﬁ i4 ‘ ) Who was in the Iront?
. 15 A Faymond was in the front.
% is G Raymond and as far as you ENnow, no one ig in the back?
% i7 A I Seen three people in the car. T seen Stan for Sure
35 is and my sister- told me that Raymond and Mike Were in the cap
19 and Mike ig g big guy. .
20 I seen Mike in the back.
21 Q Let™s get this gtraight. vYou SEW Btan in a cap.,
22 -, Is that what wour testimony is now?
T23 A Yes.
24 Q You didn "t see Raymond, your gister told you Raymond
S 25 wae there, right?
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. A Yaes.

Q Qf course, your view of all thie took rlace after von

had all yaﬁr drinks at Raszzle s?
A Yes, it did.
& And you were crystal clear sbout everything that wag

going on, right?

A No., not exactly.

1] h You wers kind of messed up, right?

A Yegh.

o Now, vour testimony is that yvou went —— then went  to

Mom s Eitchen, right?

A Yes.

Q No discussion about anything happéning to Ron Lally,
right?

A -Ne.

Q As a matter of fact, I think your testimony was 1ike

three or four months before Danny had asked you to heat

him up, right?

A No.

@ Bécause yon ars good at that thing, besting reople an?
A No. |

& Well, execuse me. You went to prison for attempted

feloniocue esssault.
That ie trying to hurt eomebody., right?

A Jh-huh.
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. Q Who was that somebody that vou attempted to hurt?
A Jason Justin,
Q Execuse me? ;
A Jagon Justin.
Q@  What did vou do to him?
| MR. ROSENBAUM: Objection.
THE COURT: Sustained.
Q@  He asked you to best gomebody up, vou didn + know
who thset eomebody was, right?
A Mo, ﬁe didn"t,
Q Danny?
A ’He,didn't ask me to beat nobody up.
A He requested that you beat éomebody up?
A No. he didn-t.
& He talked ahout besting somehody up?
A No, he didn-t, |
] Okay. 1 thought you saig you were kind of drunk
and vou kind of volunteered +to help him?
A That was another time, that was before then,
b That ie whet I am talking sbout. I am talking
about three oy four monthg before. :
‘A I didn"t know what you were talking about.
Q2 Forgive me, it is my fault. Let g talﬁ about three

or four monthse before,

You said that he requested that you bent aomebody up?
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3

_ A He said he was having trouble collecting some money 1
and I told him if he needed help rolle:ting noney. that

I would do it, help him. )

& Help him?

A Yes.

] And you knew that that mesnt to beat somebody up?

A I guess.

Q h-Ray never asked you to beat anybody up?

A No.

o He néver asked you to kill anybody?

A No, hé didn’t.

Q He never asked you to take a witness out for him, _
did he? . fj
A No. ’
Q@ You never had any conversation or discuesion with

Ray about any of that, 4id you?

A No.

L Now, at that peoint —— let’s 2o back to that night.

You go to Mom“s, right?
A Yes.
Q And vour teetimony is that you are eitting with.

yvour sister Sharon and vyour girlfrisnd?

A And Danny snd Temmy.
o And Dsnny and Tammy, right?
A Yes.
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Inn., After 71 thought sbout it, I didn"t go to the
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L9 And you leave there, right?

A Yes.

Q And how do you get out of there, what car Ao y%ﬁ
drive?

A I don"t drive. My girlfrienqg Eives me a ride.

Q So she drove you out of there?

A Yeah.

@ " Heq she been drinking?

A Yes.

G How about your slister, where does she go?

A She left with Danny and Tammy .

o She left with Danny and Tammy?

A Yees.

2] She didn"t lesve wilth Rey and Hicheel?

A No.

Q  They didn-4 €2t in a car with her, righto

A No.

Q Now, at some point in time you see D%nny?

There wag » conversation with you that evening,

right? -

A What?

@  That evening, later on, you went and where did you
B0, %o the Knight's Inpe

A No, I went home. We thought we went to the Knight- g
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Knight s Inn.

@ You told the pollce that vou went to the Enight s Tann
A I algo told him that that wasn’t right, that I d;n't
remember later. , v

1A At one roint vou told him that you went to the Kndght g
Inn, correct? .

MR. ROSBENBAUM: Your Honor, thia ig

what we discuesed, I think.

MR. BRUNMER: I will withdraw
that. .
o] Did wou g0 to the Enight s Inn?
A No. -
Q Okay. Did you ever tell anvone you went to the

Enight s Inn?
A Yes.
@ Who did you tell?
A . Detective Leiby.
Q. And when did you do that?
A When he interviewéd me.
Q@ Oksy. That was in January of 95, right?
‘MR. ROSENBAUM: Your Honor, can
wa approach?
THE COURT: Yae.
{(Whereupon, the following proceedings

occurred at the bench out of the hearing of the Jury.)
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MR. ROSENBAUM:
the statemsnt to correct incongie stencies ang
sven though he gaig he would not, he went
ahead and did it anyway.

THE COURT: At this point
continne, but be carefnl .

MR. BRUNER.
MR. ROSENBAIM:

I understand.
Why should he

be permitted to éantinUPQ

You are ualng the statement to create
onea inronslstenry

THE_COURT: T am g01ng to
overrule the ObJF‘Ctlon but, Mn. Bruner_. be
careful.

MR. BRUNER: I understang,
your Honor.

THE CouURTy- Okay.

(Wh#zeupon the follow1ng procpedlngs

becurred back in the hearing of the jury, )

Your

tegtinony here ig that you did not 20 to the

Enight s Inne

A

Q

Corre
Is yo
What
I ask

ct.

He is now Using

202

ur memory better today than it wae in Januarys

ie that Bupposed to inean?

ed you a duesgtion.

L-'-......._........—.._.....___
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Is your memory better today?
THE COURT: - Well, Mp. Bruney,
I think the dquestion — I think you oughtl%o say,
“Is your memory about the incident betser today 7

] I am sorry. T will say it that way.

Is your memory sbout the incident better today than‘it
was that day?
& "No, 1% is not. _
@ Okay. Now, your'testimony today is, whepe did you go
with &our girlfriendy
A To ny aister’s arartment .
& I think your testimony rreviously was ¥ou went -— 5%
Some point you talked to Danny that night?
A Yes, I did.
Q 4dnd all the time he was wlth you when you were
drinking at Razzle’s, you went to Mom“e, he was not
excited or nervous of anything likge that, correct,
isn’t that correct?
A I r»eally don-t remember.
Q Okay. And then ¥You soaw him what time? -
A About 3:30; maybe four, in the morning I seep him.
Q Three, 3:30, four in the morning?

Let s figure this out.

You gat to Mom‘s about 25 ¢o thres, right?

A Yes.
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Q How long of a time did you spend at Mom~ 5%
A I don’t know. abeut Balf hour, 45 minuteg.
@ Okay. - Ang then yon g0 to your sister g apabtme;t?
A Yes. |
Q By the way, where was yourp sister when ﬁou g0 to her
apartment? | ' »
A She was with Danny ang Sten, I mean Danny ang iémmy.
? " Who was at your sioter s apartment? .
A Nobaody.
(5] Doge she have g child?
A Yeg.
Al Where was her child?
A With my mother.
Q You get to the Bpartment. no one ig there, you don "t

You don“t live there?

No.

What did vou B¢ There for?

I weited for Denny to come home ,
Danny wag.living thers?

No., I stayeq at Danny- s apartment for about a4 month .
Dida "t you have 5 key to Penny "s?

No.

To just Eo in?
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. A‘ No.
A S0 y¥ou then went e Denny & spartment éb@ut whiat time?
A Three, 3:30, four 0’clock, something like that;\
G At that point in time you have a conversation with
Danny?
A Yeah, when T went back to go home.
Q You said he wag nervous?
A 'hRight. On the way up the steps to the"aparﬁmeﬁﬁ,
Q@ He looked sick? . T d et

2 S

3 LWL N .
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A Yes.

o He didn"t look sioy a8t any time before?

A No.

1A Ray waen 't there, right?

A No.

Q You didn’t have any discussion with Ray Smith at

that point, corraect?

A No.

@ And Danny is the one that saig, "They did it,"
right?

A Yés.

Q They is what he said?

A Yes. )

Q But you didn "t ses - I think if I got this correct

— vou didn”t eVEN sse Ray atb any time that night?

A Yes.
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Is that right?

Yes. '

QP until that point? .

I didn"t even see himuthat ﬁight-

Okay. Now, that is what, 3:30, four o'clock in the

morning that you hesr this from Danny?

A N Yes.

& How did.you get from vour eileter’s spsriment to
Danny "7 . -

A They only live right across the street.

Q Walked across?

A No, drove.

& Drove across, you did?

A Me snd my girlfriend.

Q And how much time did you spend at Danny "7

Were you etaving there that night?
A I was going to stay there that night. After I

found out what happened, I left and went bac% To my

after he stated, "They dig 1t." vou left?

4

]

And you went to your sister g?

Ye

U]

Did you g0 to sleep?

e - - » B

Yes.
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How long did you sleep?
I don"t know. I héve ne ides.
What time did you get up?.
I don”"t know. |
You don"t know?
£ I don"t remember.

Q@ - At soms point in time you esaid you were back at

Danny "& and you ssw Stan?
. Yes.

What time was that?

I doﬁ’t remember whét time 1t was.
Was it the next day?

Yes.

Wae it in the afternoon?

I don "t remember.

2 = O » O 2 O >

You dont remember?
You remember everything s=lse exactly, but

don’t remember?

A I can™t remember what time.

8] Was it in the morning?

A I just ssid I don "t remember.

& Was it st noon?

4 I don"t rememﬂer.

& Was it at three in the afterncon?
A I don"t remember.

you

|
i
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What were vou doing the next morning?
The next morning®?

Do -you remsmber?

I don"t remember.

Or that night?

That night, what night?

The night that you saw Stan, the next day, what

vou dolng thet night?

I don"t remember.

And you saw Stan there, correct?

At the spartment.

Whatever time it was?

You eaid I saﬁ Stan there.

At Danny "8 spertment?

Yes.

The next day?

Yes. .

.Whatever time it was?

It wae the néxt day.

And who was there?

You testified Stan was there?

Raymond, Stan, Mike, Tommy and myself.
Raymond, BStan, Mike, Tammy and yourself?
Right.

Your sister Sharon wasn't there?
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1 A No.
2 ] Danny ' & girliriend Temmy was there?
3 A Yes. A
4 Q And I think you testified thet Stan wase talking t0
5 you, correct? ‘
,EE & A They were all uvalking to ms.
o e 7 - MR. BRUNER: Well, let's- )

G

approach for a moment, yvour Honor., if we can.

9 {Whéreupon, the following proceedings

10 occurred at the bench out of the hearing of the Jury.)
11 : ME. BREUNER: I have to look

12 throughout my notes, but in the statement he

says Stan is the one doing the talking.

GIR BES WS GWR BOB NP
'--l
o))

14 THE COURT: There might be ——
i5 MR. BRUNER: Stan is the one
) 16 admitting, so I would like to think Stan is the
17 one doing the talking.
f: 18 THE COURT: 7 I th}nk there might
= 19 ke a inconsistency.
E 20 MR. ROSENBAUM: What page is that?
_ 21 - HMR. BRUNER: Page 4. page. D —-—
:? 2 page 4 1s the phone call, too.
23 Your ﬁﬁnor, I am going to withdraw that.l
- 24 THE COURT: Very well.
E 25 (Whereuéon, the following proceedings

W
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occurred back in the hearing of the jury.)
BY MR. BRUNER: ‘
Q | I think in vour dirept testimony that you snmid %tan
was doing the most of the talking, right?

He is the one that vou remenber talking, ien’t thet

correct?
A «. Ho.
Q You just gaid this morning that he did the talking and

you couldn’t remesmber, but vou remembered Stan specifically,
right?
A I said they were talking about it. Thewv were all

talking sbout it to me.

Q . All talking about it?

A Yee.

Q Okay.

Q Stan wae talking about it specifically, wésn't he, ?o
you? |

A Yes, talking about what he had done. e
o Stan was talking sbout what he had aone? -
A .Yea.

Q Stan séid that he had the gun. correct?

A Yes,

1) And Btan saild he pulled the trigesr, correch?

A I don’t remember .

Q But you know that Stzn had the gun, right?
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A -Right, because he had it days before that, the gun

iteelf. I mean poeseseion of the gun.
He had possession of the gun days before that?
Right.

Eay aidn't?

@
A
Q
A Yes, he didn-t.
@ * He did not, correct?
A ' Yes, you are right.
& Thank you. And Ray., before that meeting that'yéu
had with Stan, where Stan said he had the gun that night,
Ray had no discussion aboub this, right?
None before ﬁhat dete?
MR. ROSENBAUM: I object to that w)
auestion. It is not his teatimonﬁ.
THE COURT: Sustained.
Ask it in a different manner.
Q Prior to wour going over to Danny s apartment that

day. the next day after yYou went to eleer at. vour
) ; )Y

sister's —
A Yesg -
£ {Contining)} ~- wou had no discussione with Bavmond

about the request that Danny made to you, right?
A N,
THE COURT: - No, you d4id not,

or no, that ie not go%
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THE WITNESS: Me and Raymond
didn "t talk about Danny s request.
8 And you didn’t discuse anything with Danny aboﬁ%

Raymond, correct?

A As far as what?

) What his requests were %o you?
A .. No. |

& Ie that correct?

A Correct.

Q Thank you. I think at one point wvou also testifiedg

that Danny promised a BMW to Carl Hartmen, correct?

A Correat.

a He is a buddy of vours?

A Yee,

18] And I think vour testimony under oath thie morning

was that he was promised a BMW by Danny because he neaded

car?

ju

A fas. ;

Q And you remember talking about that with Detective
Leiby when you gave vour statement in Jeanuary of 957

A Yes.

Q And Detective Leiby asked you, “"Danny actually
offered to buy Carl & red BMW in trads for working with
him,” that is what the Dgtec@ive gaid?

A Yeas.
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Q And your answer was, "I don’t know what he offered
him, but Carl told me he Jdidn"t went ne vart of it

either"?

A Yes.
Q So you don"t know what Carl was offered &bt all,
correct?

1 do know.

»

A
& ‘ From Petective Leiby?
A ¥

I was acting like T didn"t know nothing. I didn’t

want to involve him. I wae asked not to involve him.

Q Ray didn"t offer Carl Heartman snvthing?

A No, he didn"t.

@ He didn"t offer wvou anything? )
A No, he didn"t.

& ‘ As far as you know, he didn’t have a&ny diecussions

with anyvone aboutbt that, right?
A As far as I }mow..
N And for your testimony here todav, wvou ?aved youreslf
three yeare in prieon, correct? |
A Yes.,
MR. BRRUMER: I have nothing

further.

R T
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REDIRECT EXAMINATION OF TERRY HOPKINS

BY ME. ROSENBAUM:

8] Sir, what day did you go to prison?

A January Z23rd. |

Q Of what vesr, "957

A Right.

4 And what da? did you give the statement to Leib§?
A I don"t remember.

a Wag it long befors you went to prison?

A No, it wasn’t.

@ Well, it wes before you went to prison?

a Yes, it was.

& -Did Mr. Leiby promise you then that he would get

vou oub of prison esrly?
At that time?

Yes.

Mo .

S0 you gave the sbmbtement without thet promise?

Yes.

Before yéu even got sent to »rison?

"Right. ‘

Now, was Danny Smith drinkipg with you at the bar?

Yes. bubt not as much as everybody else was.

O B B DT T T SRR .8

Okay. Mow, do you know who had the gun?

Let me ssk you this.

|
:
s
;
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The Defendant was, even though he didn’t solicit you
e kill anyone before, was participatiﬁg or talking in the

conversation the next day about doing the deed, right?

MR. BRUNER: . Objection.
A Yes.
THE COURT: | Overruled.
n It is leading, Mr. Rosenbaum. If you would
gtopr at this vpoint. |
{ Now, who.was participating in this conversation abhout

this bragging?

A Stan snd Raymond.

Q &nd —

A And Mike and Danny and all of them right there in the

living room.

'Q And did the Defendant say any of that was not true in

¥our pragence?

A No.
MR. ROSENBAUM: I haye no other
guestions.
THE COQURT: _ Mr. Bruner?

BECROBS-EXAMINATION OF TERRY HOPKINS

BY MR. BRUMER:

o Detective Leiby, after vou made the statement and
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ien"t that right?

hexre, correct, three vears of wvour life?

A Yes.
MR. BRUNER:
further.
MR. ROSENBAUM:
auestions,
THE COﬁRT:

¥ou may phtep down.

© when you agreed to testify here, got vou out of Prison,

A Yes. _
Q Just that simple, correct?

A I suppose.

8] Okay. 8o you had a tremendois incentive to sit

I have nothing

/

I have no other

Thank wvou, sir,

{Witnese excused. )

b 3
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Thersupon, the State of Ohio, in orderp
to. further maintsin the issues on ite rart 4o Le
maintained, called JOA&N FIKE ae a witness and;“after
being first duly swofn, was exsmined and tes£ified A
follows: ' RR\
DIRECT EXAMINATION OF JOANN FIEE

¥ MR, ROSENBAUM:

2 0 Pr O > 0 P O » O

Will yvou sbate your neme, pleage?
Joamnn Fike.

Bprell the name for the Reporter?
J-O0-£4-N~-N: C-0O-R-RB-I-N-E: F*I—K~E.'

How old ars vou. Ma am?

 Thirty-six.

Are ygﬁ eﬁployed anywhere?

No.

How do yvou exist?

I'recaive gooial security. I am s widow.

Do you know the Defendant in thie case yho is Bestad

immediatély under my right hand? {(Indicating)

= r

a0 0> 5

I do.

What is hig name?

Raymohd Smith.

How ie it that yvou know him. Ma am?
Through his son.

And what is his son’s name?
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I gave you, okay.

MR. DUFF: The first tape you
gave me is the second one made, it was dated 12-7.

THE COURT: Ckay.

7 MR. DUFF: ' All right. He admits
in there that he denied it totally his first statement to
Detectivé Leiby, we don't know the date of that first
stetement, the second time he saw him he dig add he never

said he never talked to Dan directly, that's the second

‘one. We have that tape.

THE COURT: Okay. »And I
mentioned that.

MR. DUFF: ' Yeah.

THE COURT; Okayvy.

MR. DUFF: And then fhis tape of

12-7-95, Detective Leiby, you changed your stories. Can
you explain the three stories, how the changes came about.

"THE COURT: Okay. But somehow
that is inconsistent to what he said here on @he stand?

MR. DUFF: It's just
inconsistent.

THE COURT: No, no. The
inconsistency as to how he's testified is what we got to
concern ourselves with,

MR. DUFF: All right. On the

CATHLENE M. ACIERTO, RPR - (216) 965-4498
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tape of 1-5-95, it was no one asked him to skill anybody,
just beat somebody up.

THE COURT: ) Okay. That I think I
pointed out alse. I think we may be in somewhat agreement
as to the first two tapes that you got. The third tape is
the one that I, -I said was a lot of conversation and that's
about it.

-~ MR. DUFF; All I got out of the

‘third tape, Judge, was their talk of the car, which --

THE COURT: - Yeah.

MR. DUFF: -~ on the one tape he
says --

THE COURT: One's a BMW and the
other a Mercedes.

MR. DUFF: Yeah. ©No, no. oOn

the tape of 1-5-95 _-

THE COURT: Okay.

MR. DUFF: —~— he says, Detective
Leiby asked him about the car. He.said there was never a
car discussed. That's on there. No, there was no car
discussed to him.

THE COURT: Okay.

MR. DUFF: That's inconsistent
with the third. Those are the kinds of things. Dan never

approached me. He was in the car the whole time. Terry

CATHLENE M. ACIERTO, RPR - (216) 965-4498
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did the talking. Terry asked him about beating him up for

two days in a row, came right on to him about it.

THE COURT: Okay.

MR. DUFF: ' | Those kinds of
things.

THE COURT: Fine. Mr. Rosenbaum,

any vehement, violent disagreement?

v MR. ROSENBAUM: No.
' THE COURT: Okay .
MR. DUFF: You might want to use

it if he denies it.

THE COURT: No. You mean as far
as he's concerned?

MR. DUFF: Yeah, if he denies
it, you might want to try to find it.

THE COURT: I don't know how to
find them.

MR. DUFF: That's Dan Wightman's
job.. He's got transcripts. He can find them.

THE COURT: Bring them in. You
want to talk about this now?

.MR. DUFF : And the amounts, too,
Judge. The amount of money involved 300 to 5,000 to 35
hundred. It moves all over..

THE COURT: Okay. You want to

CATELENE M. ACIERTO, RPR - (216} 965-4498
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i talk about this now, 106? . )
2 . MR. DUFF: Mr. Wightma;n, Your
3 Honor. ' ‘
4 MR. WIGHTMAN: Yes, Your Honor.
5 . Again, Your Honor, Hartman tesﬁified about conversation he
) had with Dan Smith.
L 7 7 THE COURT: Absolutely.
: % 8 - MR. WIGHTMAN: They were taped
g : 2 | conversations, he admitted that.
10 THE COURT: ‘He said they were ;
7 E 11 taped. 2
%_ 12 MR. WIGHTMAN: He talked about the 5
13 substance of those conversations. He said that Dan Smith ‘
! E 14 wanted him to go to his attorney and state that what he ‘ )
' , 15 said before was a lie and what he said about T.erzlry was a
E§ le lie, we are saying the entire conversation that was taped |
g 17 between Hartman and bDanny Smith should be played at this %
B gg 18 time,
;}E 19 THE COURT: - Why played? ' i
.‘Jg 20 MR. WIGHTMAN: Why played? i
%% 21 THE COURT: Why played? {
:.;g} 22‘ MR. WIGHTMAN: Why played? In order
; 23 to put in context those summaries that he made of those
‘ ;% 24 taped statements so that the jury actually understands how
= 25 they were said and what context they were said. That tape !
& ;
CATHLENE M. ACTERTO, RPR - (216) 965-4498
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should be played, and that's Rule 106 we think comes in at

this stage.

THE COURT: I don't think 1d6
says that, frankly.

MR. WIGHTMAN: Certainly, Your
Honor, the intent of 106 did not allow a small portion of a
statement to come in when the entire statement should be
prayed to understand the whole thing,

THE COURT: First of all, first
of all, 106 talks about the introduction, okay. When =z
written or recorded statement or part thereof is introduced
by a party, an adverse party may require him at thét time
to introduce any other part or any other writing or
recorded statement which is otherwise admissible and which
ought, in fairness, to be considered contemporaneously with
it. Okay, I see no introduction. There's no question,
there's mention to it.

MR. WIGHTMAN: Your Honor, our
position would be by him testifying as to the content. The
content. .

THE COURT: ’ That introduces it.
There's nothing in evidence vet.

MR, WIGHTMAN: His testimony, Your

Honor.

THE COURT; You may cross-examine

CATELENE M. ACIERTO, RPR - {(216) 965-4498
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him on it.

MR. WIGHTMAN: I believe this rule
allows us to hear this entire tape to get the entire
conversation and place what he said was said into context,
not to.challeﬁge it. Judge, I'm sure cther courts are well
aware of the commentary as well the gtaff note.

THE COURT: . No, I don't have the
same book you have. I have the plain rule book.

MR. DUFF: Give him the book.

THE COURT: I don't need it, I
don't need it,

MR, WIGHTMAN: Judge, it says the
rule ie rule of timing, which nees --

'THE COURT: . I know it's a --

MR. WIGHTMAN: -~ a place. The
writing or recording introduced, proper pergpective ig
through cross-examination. And it codifies a common law
tradition of requiring an entire gtatement to come out if
requested by the other party. That's really what we are
asking to, to get the entire statement out, the whole
thing.

. THE COURf:. Mr. Rosenbaum.
MR. ROSENBAUM: Your Honor, as we've

said before, we intend to introduce these tapes. They will

be there for the jury. I'm not playing, like, eight hours

CATHLENE M. ACIERYO, RPR - (216} 965-4498
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worth of tapes in my case in chief. I don't think they
have a right do that. He commented on what the tapes were
about. I don't see it as a summary's rule thousand and six

THE COURT: _ Okay, I don't see it
either,

MR. ROSENBAUM;: That rule does not
say what they say it does.

.- MR. WIGHTMAN: It just, Your Honor,
what, vou know, they’'re avoiding the rule by not playing a
portion of the tape.

MR. ROSENEAUM: I haven't played any
of the tape.

“MR. WIGHTMAN: By coming up here and
saying this is “t what the statement was and introducing
the entire tape the jury should be able to hear the tape of
the proceeding, the entire tape to put that statement into
context,

THE COURT: I'm not going to
order them in at this point, okay. You may have your
exceptions. Period. I'm noé going to sit here and listen

to eight hours --

MR. DUFF: it's not eight hours.

THE COURT: What is it? How long
is it?
MR. WIGHTMAN: I've listened to

CATHLENE M. ACIERTO, RPR - {216) 965-4498
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them. Two hours.

THE COURT: Okay. I'm not going
put two hours of tape in here.

MR. ROSENBAUM: It's a lot more than

two hours, Your Honor.

THE COURT: I'm not going £o put
two hours of tape in here when they can listen to that in
thedr jury room. I'm not going to put two hours of tape
into the record here.

MR. WIGHTMAN: Your Honor, I would
also like to make, as part of our objection to the Court's
ruling, that we think especially was a summary then of what
those tapes are and then therefore under one thousands and
gix we are entitled. We reguesgt it.

THE COURT: One thousands and six?
MR. WIGHTMAN: . The other rule, Your
Honor, the summary rule, to have the entire taﬁe played.

TEE COURT: Well, Court's denying
it at this point. And certainly, you have your exceptions.
I'm not going to sit here and put two hours worth of tape
on this thing. No way. If it ig two hours. Probably more
than that.

MR. WIGETMAN: Well, Your Honor, we
think that in order for the jury te really understand what

was the context of the conversation, they have to hear the

CATELENE M. ACIERTO, RPR - (216) 965-4498
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Yes,
December 7th?
Yes, somewhere around there.

Where was that one done at?

A

Q

A

Q

A Same place.
Q Police station?

¥2\ Yeg.

Q.7 Now, the day before that you had a warrant out for

your arrest, right?-

A, Yes.

Q. December 6th?

A. I think. Something like that.

Q. For viclating your probation?

A, Yes.

Q. 80 December 6th ﬁhat warrant is lifted; is that
right?

A, Yes.

Q. And Detective Leiby played a role in that,‘right?
A. He got me bond so I wouldn't have to go to jail.
2. He got you what is known as a personal bond where you

sign your name, right?

Al Yes.

Q That happened December 6th, 1995; is that right?

A. Yes.

Q And before you met with him on 1-5-95 and you gavé a

CATHLENE M. ACIERTO, RPR - (216) 965-4498
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statement, you met with him previous to that, some other
date, is that right, ang you denied totally knowing
anything about this cage?

A. Yes, on the first one.

Q. All right. ©Now, the first one that we've listened to

is a 1-5-95 gtatement, all right?

A, Yes.

Q.""  Now, in there the two of you make reference to a

previous time that the two of you met and you denied total

knowledge of this incident?

A, Yes,.

0. Do you understand what I'm gaying?

A. . Yes,

Q. . Can you tell me approximately when, now referencing

from 1-5 of '95, January 5th of '95, and you guys talk

about an earlier meeting whexre you totally denied any

knowledge?
A. Yes.
0. What meonth and year would that meeting have been,

just approximate?

A. When I first gave my statement?

Q. The «first time you met with Detective Leiby and you
denied any knowledge of this case at all.

A. That was the first of '9s5. January S5th, '95,

Q. Well, no. Let me tell you this, Mr. Hartman, in that

CATHLENE M. ACIERTO, RPR ~ (216) 965-4498
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- Do you understand what I'm saying? Now, it had to be

261

1-5-95 taped statement, you and Detective Leiby talk about,
well, he says to you that you met with him Previous to

that, to 1-5-95. Do you understand? I don't want to lose

you,
A. 211 right.
Q. If I speak too fast, slow me down and I'll try to

repeat it. You meet with him January 5th, '95, he said you
met” before and you totally denied knowledge of this

incident. I'm just asking you when that would have been.

before 1-5-95,

A, He called me and then on the first of -- January Sth

of '95, that was the first time I ever met with him.

Q You had talked to him before on the phone?

A He called me at the garage.

0. And you told him you knew nothing about this casge?

A Yes, |

Q All right. That's my question then. When would that

have been, month and year, approximately?

A, It was '94,

0. All right. Month? Fall? Winter?

a. When I met with Detective Leiby?

Q. No, no, no. When he called you. You say he called

yYou at the county garage and you denied total knowledge of

this case. 1I'm Erying got the month and year that that

CATHLENE M, ACIERTO, RPR - (216) 965-4498
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occurred, approximately.
Probably November or December.

November, December 947

A

Q

A, Yes.
Q You say you had no knowledge of this case, right?
A ‘That's what I said.

Q

And that's a phone call. You didn't meet with him
face-to-face? '

A. No, not at the tinme.

Q. All right. 8o thatfs the first statement you gave to
him over the phone, right?

A, Yes.

Q. A1l right. And then, as I understand it, you had,

you've been doing a lot of running from your probation
officer, right?

A, Yes,

Q. You told Detective Leiby that, that "I've been
running from my probation officer," right?

A. He knew I was running.

Q. Yeah. And-as I understand it, you did not have a

warrant for your arrest on January 5th of '95, when you met

with him?
a. No, because I was working then and I couldn't have.
Q. Do you recall Detective Leiby telling you during that

taped statement of"95, 1-5-95 that if you weren't being,

CATHLENE M. ACTIERTO, RPR - (216) 965-4498
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"1f you weren't cooperating with me, I'd put you back over

in your probation officer's office;" do you recall him

telling you that?

A, No.

Q. He didn't take care of anything with your probation
officer on that date?

A. - NG.

Q.*~  BAre you sure of that?

A. Yeah. Well, if that's the day I went to court.
Q. No, that's not the date. This is January of ‘§5.
A, No, he didn't.

Q. And if the court récords indicate that there is a

warrant for your arrest during that time, those court
records would be wrong?

A. ' No, they wouldn't be. T would probably be wrong. 1
couldn't remember dates.

0. All right. 8o you might have had a warrant for youyr
arrest during that time?

A I might have.

Q. All right. Now, at that time, vou give him a

statement; is that right?

A. The '95, January?

O Yeah, January S5th, '9$5.

A, Yeg.

Q First taped statement. Now, in that statement, ybu

CATHLENE M. ACIERTO, RPR - {216) 965-4498




T R R R

S

LG, 806-§28-5313

FOAM CSR - LASER REPORTERS PAPEF & MFG.

]

]

bres 7"

10
11
12
13
14
15
16
17
18
1a.
20
21
22
23
24

25

say that Terry Hopkins did all the talking for Danny,

right?
A, Yeah, I did say that.
Q. That you never talked to Danny directly, that Danny

stayed out in the car, correct?

A, : Yes.

Q. Talked to Terry, Terry prkins. Why don't yéu tell
the” jury how Terry Hopkins is related to you?

A, He's just a good friend. He had been living with us

since he was about 15,

0. He got out of a group home?

A, Yes. '

0. And he moved in with you in your home, right?
A, Yes.

Q. He's more than a good friend, he's more like family,-
right?

AL Yes.

Q. He's got another xelation to you, right?

A. His sister --

Q. Your brother got his sister pregnant, right?
A, Yes.

0. Sharon Hopkins, right?

A, Yes.

0O, He's very, he'g family to vyou?

A, Yes,

CATHLENE M. ACIERTO, RPR - (216) 965-4498
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0. Now, on your 1-5-95 statement, your statement at that

time was you spoke only to Terry, right?

A, Yeah.

Q. Not to Danny?

A, Yes.

Q. And this is while vou're working at the county garage

and you're doing well, right?

A.*"  Uh-huh.

Q. And that Detective Leiby -~ and there was no mention
you said to Detective Leiby in the statement that there was
not wention of killing anyone; Terry Hopkins just wanted
you to beat somebody up, right?

A, For Danny, vyes.

Q. Just answer my question. That Terry just wanted you
to beat somebody up? |

A, Yeah,

e. No mention of killing. And that the price for this
was $500, right?

A. Yes.

Q. And you say you were never, you told them in that
statement that you were never approached about killing
anyone, just to beat domeone up, right?

A. Yes,

Q. All right. And that no names were given to you about

who the alleged person you were going to beat up was,

CATHLENE M. ACIERTO, RPR - (216) 965-4498
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right?

A Right.

Q. No name?

a. Right.

Q. You had no idea who it was?

A. Right. Yes.

Q. And as I said, and you've agreed already that vou

never personally talked to Danny at this point; is what you

told him?
A Right.
Q. All right. And then it came up, did it not, that,

well, Detective Leiby told you he had to talked to Terry
Hopkins, right, not your brother-in-law, your close family

member, your very close friend let's call him?

A. I don't remember him telling me he had talked to
Terry. i ‘
Q. Do you remember telling him, Detective Leiby, that

Terry Heopkins just happened to be awailting sentence to a

felony charge at the counﬁy; do you remember him telling

you that?

A, Yeah,

Q. That, he was awalting pSI?

A, "Right.

Q. Why don't you tell the jury what awaiting PSI means?
A, That's pre-gentence investigation.

¢
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You've been through that, haven't you?

Yes. ;; ggf
«
o. Tell us what that means.
A, You sit and wait to see if you're getting probation
or not. A
Q. You don't know what's going to happen to you?
a. ‘Yes. |
Q.**  You're either going to prison or you're going to get
probétion?A
P Yes,
Q. You told them that Terry, he was in the time frame
right then, right?
A, Yeah, he was in jail.
Q. On 1-5 of t35%
A. He couid have been.
0. Yeah. Did Detective Leiby tell you at that time on

that tape that he had the ability to make it uncomfortable
for Mr. Terry Hopkins because he's awaiting PSI, he could
talk to people at the courthouse and make it uncomfortable

for Mr. Hopkins? Did he tell you that?

A. That's that statement.

Q. Did he tell you that?

a, I wrote on the statement.

. I didn't get to read the statement. I listened to

the tape. Did you get a chance to read a copy of that?-

CATHLENE M. ACIERTO, RPR - (216) 965-4498
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a, I just seen a, it was a statement that I had.
0. Do you remember him telling you that?
A. Something like that.

All right. And he told you he was going te talk to
Terry Hopkins, and if necessary, make it uncomfortable. for
him, right?
A, VIt was sowmething like that.
Q."" Because he was in the crucial period of awaiting P8I,
right? |

Now, you further fold him that this incident with
Terryiﬁopkins, whefe he asked you to beat somebody up, that
he bugged you for about two days, two straight days, came
Lo you talking about beating him up, and that was last you
heard about it until you overheard Terry on the phone; is
that correct?
A, Yeah, i could have said that.
Q. A1l right, two straight days. And then you said
later on that tape thét Terry, you overhedard Terry Hopkins

talking to Danmny on the phone; is that right?

A Yes.

Q. Because Terry was living with you?

A, Yes,

0. All right. 2and at this time you said that that's how

you found out someone else took care of this other than

you, that you heard it through Terry, right?

CATHLENE M. ACIERTO, RPR - (216) 965-4498
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: I heard it was tocken care of on the phone when he
was talking.

Q. When Terry and Danny were talking, right, you
overheard it?

a. Uh-huh.

0. And that you never told Detective Leiby in thét
statewment that Danny teld you face-to-face that he.had this

Caken care ©of by someone else, you never told him that?

A. I have told him that later on down the line.

Q. - No, the 1-5-35 statement, you never told him?

A. No, not that in that.

0. You told him some other story. You told him you

overheard Terry and Danny talking on the phone busginesg,

right?

A. Yeg.

Q. Iz that right?

A, -Yes.

Q. Okay. And Detective Leiby told you after you gave

this statement that after the statement I've just outlined
there, 1-5-95, vou had a lot of things going for you,

right, vou had a job at the county garage; is that right?
Al Yes. "

MR. ROSENRAUM: Could we approach the

bench?

THE COURT: - Sure.

CATHLENE M. ACIERTO, RPR - {216} 965-4498§
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(Conference at the bench between the Court )

and counsel, as follows:)

MR. ROSENBAUM: Again, I believe --
THE COURT: You're using the --
MR. ROSENBAUM: The entire statement

against him that's not the purpose.

MR. DUFF: I'm not using it to
impeach. We talked about it before lunch.

MR. ROSENBAUM: It was gone over
twice.

MR, DUFF; No, I haven't.

Judge, I'm allowed to ask him about anything ﬁhat‘s really
haven't, no matter how I come about laws I -- can I finish?

MR. ROSENBAUM: That's not true.

MR, DUFF: Can I continue? I'm
not allowed to do this. I'm stuck with his answers because
I've got the information from the tape, Judge. If he
denies, I can impeach him with the tapes. That's, the
ruling says I'm stuck with the answer.

MR. ROSENBAUM: That's not what the

rule says.
MR. DUFF: You can't foreclosze
me from having the relevant information, Judge. It's
highly relevant. 1T got it from the other transcript.
MR. ROSENBAUM:

What other tranécript?

CATHLENE M. ACIERTO, RPR - (216) 965-4498
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MR. DUFF: From the previous

trials.

MR. ROSENRBAUM: This stuff wasn't

asked in the other trials. That's thelr fault., Now, if

wasn't in the other trials --

MR. DUFF: Some of it, I did
some of the tapes.

- THE COURT: : All right. a1l

right.

MR. DUFF: It's highly relevant

Your Honor. I'll get through it.

MR. ROSENBAUM: That'ts the test of

the truth.
MR. DUFF: I'm --
MR. ROSENBAUM: Would you like to

just make your speech to them now?
ME. DUFF; No, no, you are.
MR. ROSENBAUM: Why don't you just

shout it.

MR. ROSENBAUM: We know what the

purpose of the tape is and he's exceeded it.

THE COURT: Not the tape.

MR. DUFF: I am erasing it from
wy mind.

THE COQURT: For purpose of_

CATHLENE M. ACIERTO, RPR - (216) 965-4498
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1 impeachment and only -- g
2 MR. DUFF: Judge, I'm impeaching *
3 him. I'm stuck with the answers. I'm going to different 5
4 details. ‘
5 : MR. ROSENBAUM: Prior incensistenciesg g
6 onldirect and cnly direct. j
7;; 7 . MR. DUFF: And the inconsistent l
: @ 8 statement he's given to the different tapes. I'm allowed ‘
% 9 Lo do it. The only way to do it. How else can I do that?
10 . THE COURT;: He's not inconsistent
g 11 on the tapes.
E 12 MR. ROSENBAUM: That's not the test.
13 That's not the test.
E 14 THE COURT: That's not the point.
: 15 - MR. DUFF: Yes, it is.
g 16 THE COURT: Ladies and gentlemen,
- 17 You stay right there. There is a dispute. Bring the

vy
1y
R

FORM C57 - LASER REPOATERS PAFER & MFG. CO.  BOD-626-8313

is defendant into chambers, please. Everybody please stay in , i

19 place.

[

20 (The following.took place in chambers.)
% 21 THE CQURT: We happen to come
- 22 from a jurisdiction that permits defense counsel to hear
s 23, the tape. There are many jurisdictions in this State of
§Li| 24 Ohio that allows only the judge to hear it and state what |
T 25 the inconsistencies are, okay. : |
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The rule is for inconsistent statements made while on
the stand as opposed to what was made on tape. That's what
the rule is, gkay. The Ninth District says, fine, let
defense counsel listen to the entire tape. And I think
it's primarily to check on what the Judge says is or is not
inconsistent.

Now, it Joes not mean that, and T grant you that

titere are inconsistent statements on one tape as opposed to

-on another tape, I grant you that there are, but it'g not

inconsistent, and one of those tapes has to inconsistent
statements that you can question them on. But you cannot
pick up additional information to testify.

MR. DUFF: Yes, you can, Judge.

THE COURT: How about those
jurisdictions, Mike, that don't allow You to see the tape?
How can you -- k _

MR. DUFF: g Then their counsgel
are going to be straight-jacketed. I'm sorry, but we don't

live in the distriet.

THE COURT: The purpose of the

rule ig --

- MR. DUFF: Judge, 611 (B} is
cross-examination shall be permitted mandantory shall all
relevant matters and matters affecting the credibility.

The fact that he's told different stories at different

CATHLENE M. ACIERTO, RPR - (216) 965-4498
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times affect his credibility and that's a relevant matter. }

I don't know how to get around that, Judge. 611(R).

THE COURT: Let me see that.

MR. DUFF: , Uses the word
"shall."

THE COURT: Cross-examination

shall be permitted in all relevant matters and matters
affecting credibility. That's the basic, that's the basic
permissibility for cross. |

MR. DUFF: ' My point is, Judge,
if he told A, B and C stories and they're 3ll different
from the one he =aid on the stand, that's relevant and it
affects his credibility whether you're going to believe
him, if you've told different stories. That's all I'm w)
doing, outlining the different stories he told.

MR. ROSENBAUM: That rule has to be
read in light of 16(B) (1) (g).

THE COURT: 16 (B) (1) (g) .

MR. ROSENBAUM: It's the discovery
rule which says-that they get these things to determine if
it's consistent between the direct and no other.

THE COURT: Pull me that, either

the green or red.

MR. ROSENBAUM: The inconsistency is

through something he particularly no longer has knowledge

CATHLENE M. ACIERTO, RPR - (216) 965-4498
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of. And the answer to his question in court is he is
required to forget it exists.

MR. DUFF: No, I'm stuck with
the answer.

MR. ROSENBAUM: No, the question
isn't even to be put. I can ask any question, Judge, that

is relevant and has a good faith basis, just pull things

out” of the area.
THE COURT: Like?
MR. ROSENBAUM: You are not, didn't

you say on certain time and certain place on a tape which

you are --

THE COURT; But you see --

MR. ROSENBAUM: Which you should not
be -- |

"THE COURT: You can ask that

question so properly by not referring to the tape.
| MR, ROSENRAUM: But it does -- he
wouldn't know.
MR. DUFF: I won't refer to the
tape. I don't refer to the Lape.
MR. ROSENBAUM: That's great. Your
Honor, you're permitting him to in corrections what T --

THE COURT: The subject to

disclosure.

CATHLENE M. ACIERTO, RPR - {216) 965-4498
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MR. DUFF: Mr, Rosenbaum, he's
told a lot of different stories and none of them match, and

they are inconsistent.

MR. ROSENBAUM: No.
MR. DUFF:. Okay, so --
THE COQURT: Upon completion of a

witness' direct examinatior at trial, the Court, by motion
of"the.deﬁendant, shall conduct an in-camera inspection of
the witnees' written or recorded statement with the defense
attorney and.prosecuting attorney present and
participating, to determine the existence of inconsistency,
if any, between the testimony of such witness and the prior
Statement, and the prior statement.

MR. DUFF: Statements. There
are three of them, Judge, in this case, statements.

THE COURT: | If the Court
determines that inconsistrencies exist, the statement shall
be given to the different attorneys for use in
Cross-examination of the witness as to inconsistencies.

MR. DUFF: Right.

THE COURT: _ If the Court
determines that inconsigtencies do not exist, the
statements shall not be given to the defense attorney and
shall not be.permitted to cross-examine or comment thereon.

Whenever the defense attorney is not given the entire

CATHLENE M, ACIERTO, RPR - {216) 965-4498
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statement, shall preserve from the record of the Court to
be made available to the appellate court in the event of
appeal.

MR. DUFF: . Judge, you determine
if the statements in and of themselves are inconsistent.

THE QOURT: © If the Court
determines inconsistencieg exist, the statéments shall be
given to the aefense attorney for use in Crogs-examination
of the witness as to the iﬁconsistencies.

MR. ROSENBAUM: And he's not doing

that,
THE COURT: As to --
MR. ROSENBAUM: He's not.
THE COURT: - The next thing says,

"If the Court determines that inconsistencies do not exist,
the statements shall not be given to the defense attorney
and he shall not bhe permitted to Cross-examine or comment
thereon. n

MR. DﬁFF: Well, how coculd you
if you don'£ know about them?

MR. ROSENBAUM: I would like to point
out he's not doing what he.claims to do. He is not
confronting this witness with inconsistencies between

direct or éven among the tapes. What he's arguing is

didn' t Detective Leiby tell you this on the certain tlme

CATHLENE M. ACIERTO, RPR - (216) 965-4498
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Didn't Detective Leiby do that on a certain time. He's not
even remotely attempting to establish that this witness has
inconsistent statements, regardless of where he is trying

to continue his assault on Detective Leiby through tapes

improperly --

THE COURT: " Asg liberaily as I can
put, possibly put, construe this rule on the defense, 1
carm't disagree with what Mr. Rosenbaum is saying on that.

| MR. DUFF: Well, Judge, vou
yourself have said on this record these statements are
inconsistent amongst themselves,

THE COURT: Amongst themselves,
correct. And you can certainly, on any one of those three
tapes, you can certainly cross-examine on any
inconsistencies that appear.

ME. ROSENBAUM: Well, perhaps
attorney Duff would like to state for the record how the
statements are inconsistent amongst themselvesg regarding
what Detective Leiby said.

| THE COURT: Ch, all I've said, T
didn't say anything about Detective Leiby.
) MR, ROSENBAUM:. No, that's what I'm

saying. He's doing the same thing here he tried to do --

MR. DUFF: Judge, I'm putting

him on trial.

CATHLENE M., ACIERTO, RPR - (216) 965-4498
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THE COURT: Of ccurse you are.

MR. DUFF: That's my job.

THE COURT: The answer to my
guestion is, how iz his statement -- because Carl Hartman's

statement's inconsistent, 80 what does that have to do with
what Detective Leiby has ever done with them? -

MR. ROSENBAUM: Aad they're not.
MR. DUFF: Judge,‘I read the

prior transcripts of Mr. Cleary and Mr. Grunda.

THE COURT: What was out butt

MR. DUFF: He put on the
brobation officer and he said he was going to handle that.
MR. ROSENBAUM: How is that --
THE COURT: ‘How --
MR. DUFF: ' It's a relevant
matter. I'm not permitted by 611(B).
MR. ROSENBAUM: It's not relevant.
MR. DUFF: It's relevant.
MR. ROSENBAUM: ‘ You're trying --
MR. DUFF: Judge, if he goes to
Mr. Risner, his probation officer, does that meet 611 (B)}7?

To hell with 18,

MR. ROSENBAUM: You can ask Hartman

what consideration Detective Leiby ~~-
THE COURT: Ask him if he got any

CATHLENE M., ACIERTO, RPR - (216) 965-4498
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congideration.
MR. ROSENBAUM: He's cross-examined

promised Terry Hopkins,

out on direct.

M. ROSENBAUM: I don't have to
straighten out anything on redirect that you improperly
- did. '

MR. DUFF: . It's relevant and
affects credibility,

THE COURT: The rule says
inconsistencies and that's where we are going to stay with
the rﬁle. That's what it says. Don't you think I
understand what we are trying here? I know what we are
trying.

MR. DUFF: I know what we're
trying.

THE COURT: I know what we are

I enforce, or at least try to. Let's go back.
(The following took place within the
presence and hearing of the jury.)
THE COURT: Ladies and gentlemen

I

Court and counsel have had a conference and we have

CATELENE M. ACIERTO, RPR - (216) 965-4498
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obviously disagreed with each other, and you know, which is

not an unusual situation in cases of this nature. The

Court has made its ruling and we are now ready to proceed.

MR. DUFF: Thank you, Your
Honor, |
BY MR, DUFF:
Q. - S0 we were, I think when we left off, we were going

th¥ough your details of your statement of 1-5-95; ig that

correct?
A, Yeg.
Q. Now, was there discussion, do you recall Detective

Leiby asking you about a red BMW?

A, Yes.
MR. ROSENBAUM: Objection.
Q. Did you tell --
THE COURT: Ckay .
Q. Did you tell Detective Leiby --
THE COURT: - Sustained. But go

-ahead. Now, sustained again, vyou know.

MR. DURF; I'1l do my best.
THE COURT: I understand,

Mr, Duff and I understand it's difficult.

Q. Did you mention anything to him about a red BMW?
MR. ROSENBAUM: Objection.
THE COURT: Again, it's not

CATHLENE M. ACIERTO, RPR - (216) 965-4498

281




{3;\‘;1 a

L

o

';.f:i

Is“. iy

FOAM CSH'- LASER REPORTERS PAPEF & MFG, 00, 800-526-6313

10
11
12
13
14
15
16
17
18
15
20
21
22
23
24

25

congistent,

MR. DUFF:
statements, Your Honor.

THE COURT:

MR. DUFF:
statement, 2-8-9¢,

THE COURT:

Yes, with the other

Which one?

Last one. The last

Come here.

(Conference at the bench between the Court

‘and counsel, as follows:)

MR. DUFF:

Because he said

that he told him about a car, the 2-8-36 he says he was

promised a car, and the first one he said there's no

mention of a car.

MR. ROSENBAUM:

It was the

inconsistent with what he said in court?

MR. DUFF:

In consistent between

the statement. It doesn't have to be in eourt.

MR. ROSENBAUM:

peoint.,

THE COQURT:
testimony.'

MR. DUFF:

He didn't mention a car.

THE COURT:

it, it's not inconsistent.

CATHLENE M. ACIERTO, RPR ~
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1 MR. DUFF: '~ He can leave it out
2 "and I can't get into that? |
3. . THE COQURT: It*'s not
4 inconsistent.
5 : MR. DUFF: oo It's a relevant
6 matter.
7. . THE COURT: Go ahead.
f 8 o MR. DUFF: It's in the
% 9 transcript, Your Honor, the previous trial. ;
e 10 (Thereupon, the following took place
| 11 within the hearing of the jury.)
i Wﬁ 12 BY MR, DUFF:.
‘ 13 Q. Now, you have made no mention, you have made no
14 mention in this trial, in your direct examination about any
15 car belng offered to you, have you?
5% 16 | A. No. o
-g 17 Q. All right. But in fact, you've testified in previous
-g 18 cases in this matter, right? ‘
"g 19 A. Yes,
g 20 Q. Page 63.  Is that right?
]
§ 21 | A.  Yes.
:g 22 4 Q. 53. You testified in the case invoiving Stanley
[ ; 23 Jaloweic; is that right?
: = |
ﬁt l§ 24 A, Yes, _ .
:&3? 25 Q. In that case you said that he offered.to buy you a é
CATHLENE M. ACIERTO, RPR.— (216) 865-4498
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BMW and give you 5,000 in cash; is that right?

A, - Yes, that's what I s=aid.
Q. That was your testimony in that case, right?
A. Yesg.
Q. When was that trial held?
A About two months ago, a month-and-a-half ago.
Q. Would you agree aboﬁt March 14th?

- _ THE COURT: For the record,

that's close enough, I think, Mr. Duff, at this point. I

don't know whether this wman would remember what date that

was,

A. I do not.

Q. Red BMW and 5,000 in cash, right?

A. Yes. | ' <.
0. A1l right. The first time you told Detective Leiby

about the red BMW was when you gave a statement, and you

gave another statement February 8th of '86; is that right?

A, Wasn't it December?
MR. ROSENBAUM: Objection.
THE COURT: Did you, did you ever

make mention --

; MR. ROSENBAUM: I object for other

reasons.
THE COURT: Sustained. Sustained
0. In February, on February 8th, '96, did you give a
)
CATHLENE M. ACIERTO, RPR - (216) 965-4498
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taped statement to Detective Leiby?

MR, ROSENBAUM: Objection.
THE COURT: Did you get a taped
statement?
MR. DUFF: February 8th, '9s,
did you give --
. THE COURT: : I'll overrule. He

may answer that one if he remembers.
Q. Did you give a taped statement?
A. I gave two taped statements, but I don't Rnow which
months.  You know, I don't remember.
Q. We are going to go through them. Let's try to do
them 1n order so they could be understood.

We are talking about January 5th, the next time you
spoke to him on tape was 12-7-95; is that right?
A, Yes.
Q. Now, did you, that's the date that the day before
that you testified Detective Leiby went to the probation

department and got You a personal bond, right?

A, Yes.

Q. Because you were going to go to Jail for a probation
violation?

A, Yes.

Q. And you had time hanging over your head, did you not,
gir? ' l
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AL Yes.

a. How much?

A. About 18 months.

Q. Eighteen months.  And you didn't want to go kack to

prison, right?

A. No, I didn't.

Q. Now, on this statement of 12-7-95, &all right, vou
said Dan'did the talking to you, right?

a, Yeah,

Q. And that he asked you to, at this point you said that

he wanted you to take care of Ron. You knew the person's

name, right?

A. He said his name, yves,
0. According to this versien, right?

MR. ROSENBAUM: Cbjection.

THE COURT: : According to that
tape.

MR. ROSENBAUM: We are doing the same

thing again, Your Honor.

MR. DUFP: No, we are not,

Judge.

THE COURT: No, please approach

at this point. '
(Conference at the bench between the Court

ané counsel, as follows:)
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THE COURT: In one of those
tapes, there is an indication that he didn't know what it
was he testified.

"MR., ROSENBAUM: . Is that inconsistent
with-anything that'happene& at trial? |

. THE COURT: But he said, yeah, he
originally mentioned Ron's name. He did mention Ronts name
irf "another tape. He said he didn't know who the guy was.
Period. ' =

MR. ROSENBAUM: All right.

THE COURT: Proceed. |

{Thereupon, the following took place

within the hearing of the Jury.)

BY MR, DUFF:

Q. S50 in the this statement you say Dan mehtioned his
name to you, right?

A, Yes,

Q. All right. BAnd you also mentioned that, didn't vyou,

of poison comes up, right?
A Yes.
Q. All right. And now, the price for this, according to

your statement 12-7-95, your price was 500 plus a car; is

that right?

Y Te do what?

CATHLENE M. ACIERTO, RPR - {216) 965-4498
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0. To take care of thig thing allegedly that you're

saying that Danny wanted you to dov?

A. You're talking about to get rid of him was $5,000 and
a car.

Q. Five thousands and a .car?

Al Yes, |

Q. That's not what you.said on 12-7-95, is it, sir? Do

yoU remember telling him, Detective Leiby, that the price

wag five hundred and a car, or about 43 hundred total?

A, Yeah.

Q. All #ight_ And the car was a Mercedes Benz; is that
right? ' |

A That's what I thought it was.

0. You thought'it wag a Mercedes Benz?

A, Yes.

Q. - Not a red BMW, right?

A Right, at the time.

Yeah. Now, in the statement you told Detective
Leiby, I think you testified on direct that it was in
Sheffield, somewhere in Sheffield you ran into Danny.
A. He came to my sister's house in Sheffield.

In Sheffield Village?

Q

A, Sheffield Lake.
0 Sheffield Lake?
A

On Colorado Avanue.

CATHLENE M. ACIERTO, RPR -~ (216) 965-4498
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Q. All right. Band at that time, according to your

testimony on direct examination, he told you this was

already taken care of? o
A, Yes.
Q. All right. So you found out about it in Sheffield,

right? 1Is that right?

A. ,' That's what he said.

Q"7 Yeah. But not, not like you had said earlier on the
1-5-95 gtatement, wherein you said you found out it was
taken care of by overhéaring Terry on the phone, right?

A, Weil, yeah., Yes.

0. So as I understand it, you first talked to Detective
Leiby on the phone sometime‘November—December ‘94, you say

you had no knowledge of this case, right?

A, Yes.

Q. And then it.went on from there; is tha£ right?

A, Yesg.

Q. And the stories change as laid out there on my notes;

is that right?

A, fes.

0. 50 you'd agree yvou've told several different stories
in this case to Detective Leiby, have you not, sir?

A. At least two.

0. You've told more than tﬁat. You told one on 12-7 and

1-5, right, that's two. Yonu told another one

CATHLENE M. ACIERTO, RPR - ({216) 965-4498
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November-December '94, right?

A, I could have. I remember two.

Q. Do you remember telling him you had nothing to do
with it? .

i Yeah.

Q. You knew nothing about it?

A. Yes,

Q.7 That's another story, right?

A, Yes.

Q. That's three,. Néw, were you told by Detective Leiby

that he was going to talk to your probation officer for

you?

A. He told me he would get me a bond.

Q. | And he'd talk to your prebation officer if you
cooperated?

A. Just told me he would get a personal bond..

o. There was no further discussion about him talking to

Mr. Risner?

A. No.

Q. . Who's Mr. Rigner?

A. My probation officer.

Q. You testified in the cése involving Stan, right?
A. Yes.

And you testified in there that you thought, did you

testify in that case that you thought Danny, whatever he

CATHLENE M. ACIERTO, RPR - (216) 965-4498
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was talking to you, was just blowing smoke, was just

kidding?
A. Yeah.
Q. 2nd that was in March of this vyear, riéht? You just

thought it was all.just a joke, right?. -

A, I didn't think he was serious.

Q. Right. Now, you got all these people, according to
your latest version here, you got this person asking you to

kill someone. Did you ever go to the police about that?

AL No.

0. -You never thought of doing anything like that?

A, No,

Q. And you never really disclosed this until it became

advantageous to you, sir, right, until you could get:
something out of it, right?
A, Not really, but yeah, ?ou could =ay that.

Q. Well, would you agree that you got something out of

this story?

A. Yeah, I got a bond. I didn't goe to jail.

Q. And you haven't been violated on your probation,
right? .

A. Right.

Q You're still on probation, right?

A. Yeg.

Q

That's still pending, right, that whole matter?
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4, Yes,

Q. Handing what has been previously marked and the

previous case as Defendant's Exhibit A, do you recognize

that document, sir?

A. Yes.

Q. What is it?

A, It's my file.

0."" Tt's your file. It's the case you have pending over
you for aggravated assault?

A, Yes,

Q. All right. It that statement of -- so it would be a
fair statement that the first time you mention anything
about a killing to Detective Leiby, a killing of anyone,
was after Mr. Detective Leiby went and got your bond
pérsonal and took care of you with the probation
department, right, that's the first time you mention to him

about a killing; is that right?

A, Yeah.
Q. So 12-~7-85. Just a minute, Your Honor.
Did the -- you quoted another price to Detective

Leiby, did you not, for this alleged deal?

A. - What.was it?
‘MR. ROSENBAUM: Objection.
Q. February 8th.
THE COURT: Wait a minute.

CATHLENE M. ACIERTO, RPR - (216) 965-4498
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MR. ROSENBAUM: Objection to the

question.
MR. DUFF: bid you ever give --
MR. ROSENBAUM: Cbjection.
THE COURT: I'm thinking on this
one.
MR. DUFF: . I'm going through

tHis other one, Judge. It's just amount quoted.
THE COURT: No, I think, I think
at this point this is what he testified to.
BY MR. DUFF:
0. Well, you testified on direct examination the price
wags what?
A car and $%,000,
‘A car and $5,0007

Yeg.

So that makes a total value, what, about 10 grand?

> 0 » oo p

You could say, yeah. Eight, somewhere around there.

Six to eight.

Q. S0 now it's 4-22-96 and the Price goes to 10,000; is

that right?

THE CQURT: Goes a car and 5,000,
0. Car plus 5,000. Approximately 10,000, right? 1Is
that right? -
A, I don't know.
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Q. &ell, is that what you're testifying on direct
examination?

A, I don't know how much the car costs exactly. 28
hundred.

Q. Your understanding was it was about 5,600; right?

A. The car?

Q. Yeah.

AT No.

Q. Did you ever tell Detective Leiby that thé Qoing rate

 for something like this was 10,000, and you were going to

get a _car and 5,000 cash?

A. I told him the going rate was that.

Q. You told him that's what you're going to do it for, a
car plus five?

A, I didn't tell him that's what I was going to do it
for. I told him that‘é what was offered to me.

Q. That's all I'm asking, offered to you. And that was
Februaxry 8th, '96, right?

A Yeah. I dom't remember the date.

Q. You won't argue with that date, will you?
A. No.

Q. Going rate 10,000, right?

A, Yeah,

MR. ROSENRBAUM: Your Honor, cbject.

That's not what he gaid.
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MR. DUPF:

THE COURT:
ahead, what did you say?

THE WITNESS:
offered me.
THE COQURT:
THE WITNESS:
THE COURT:
anything to him about the going rate?

. THE WITNESS:

gﬁing rate was.

BY MR. DUFF:

Yeg, it ig.

No. He said -- go
That's what he

He offered you that?
Yes,

You said, did you say

I told him what the

Q.  '$10,000, right?
A, Yes.
0. That's what he saiq thengoing rate was. And you were

going to achieve that by 5,000 plus a car, right?

A. That don't equal 10,000, the car.

Q. That's close, isn't it?

A. About 25 hundredAoff.

0. The price, you would agree in your stories, the price

has gone all over the board, has it not? It started from

$500 and it went all the way up to 10,

right?
A, Yes.

MR. DUFF:

000; isn't that

If I could have just

CATHLENE M. ACIERTO, RPR -~ (216) 965-4498
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a wminute, Your Honor. all right, that's it, Judge.
THE COURT: .Mr. Rosenbaum,

.REDIRECT EXAMINATION OF KARI, HARTMAN

BY MR. ROSENBAUM:
Q. . Is it fair to say what Mr. Duff has written here is
three different versions?

MR. DUFF: Judge, I don't want
him writing.
0. A car plus 5,000 is approximately 10.

MR. DUFF: Go ahead. I don't
mind. |
Q. With the BMW,_S,OOO and 5,000 plus the car and 10 is

going pretty much the same.

MR. DUFF: Cbhject. He'sg
leading. |
0. Is that three different versions?

MR. DUFF: | Leading.'
A. Yes, it is.

The same thing?

Basically the same.

THE COURT: Are they basically
the game?

THE WITNESS: Bagically the same
thing.
0. If he were to try create the impression by writing
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1 the same things different times, different days, that might
2 not be accurate? |
3 MR. DUFF: Object. He's not |

4 leading?

. |
5 A, No. : ‘

6 0. Let me ask you this.
7 i THE COURT: ke's not leading.

8 Q.x Why'didn{t You go to Detective Leiby and tell him the

truth the first time?

= A
w

) 10 A, Because I just got out of‘prison; I didn't want to
: :j 11 get involved. I had a good job and I was just tired of é
: : 12 everything. _ . é
f: % 13 | Q. Why didn't you tell him the whole truth when you
3 14 | first did finally speak to him?
{= ‘ i5 A. I was scared. I didn't want to get involved, |
;x‘ﬁ§ 16 Q. So is it fair to say that Yyou gave maybe three
‘ ég 17 different versions, like I don't know anything,‘only part f
ﬁ;ﬁég 18 of the truth, and then the whole truth? g
Lil?g 19 | A.  Yes, it is. :
5} héé 20 Q. Even though you thought Danny Smith was blowing smoke §
:g 21 when he came to you, 4id you later learn that he was not? ﬁ
;g 22 . S MR. DUFF: Object. Leading,
*g 23 [ Your Honor, .
E 24 . THE COURT: That is leading.
. 25 A, Yes, I did.
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