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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION
STANLEY E. JALOWIEC,
Petitioner, - | : Case No. 1:03 CV 0645
“vs- @ Judge Donald Nugent

MARGARET BRADSHAW, WARDEN,

Respondent. ‘ : DEATH PENALTY CASE

DECLARATION OF EDWARD CLEARY

IN THE STATE OF OHIO )

)
COUNTY OF CUYAHOGA )

L Edward CIcary after being duly swom accordmcr to law, state:

1 Twas co-counsel n Stanley Jalowiec’s death penaity case. Iwurked with Joseph Gnmda

2. It bas been over ten years since the events in this tna] took. place. At no time, until the

present case, has any appellate attorney contacted me for any information regarding the

matter. My memory is imperfect and my files are gone. I had intended to fully review the
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transeript of these proceedings, but have been uﬁable to because of the recent illness and
death of my father in New York State. Thus, I am not as fully prepared as T would like to

be to complete and cross reference matters,

3. I currently reside in Lakewood, Olio, and additionally, I lived there at the time of

Stanley Jalowiec’s capital trial. I was first admitted to practice law in November, 1988,

and am admitted to practice before the Supreme Court of Ohio and the United States
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‘ District Court for the Northern District of Ohio. 1 still practice criminal defease, though 1

I am currently not Rule 20 certified. T was at the time of the trial and remmained so for years

after.
] 4, It was my usual practice to file a discovery motion prior to tral. I fully undesstood that
there was not an open discovery practice on the part of the Lorain County Prosecutor.

Regardless, I did expect to receive full disclosure in the present case due to a number of

]' factors: 1) There were three co-defendants, to be tried separately. Raymond Smith’s tria]
was first, and we were obtaining "complete information and cooperation from his

1 attorney; 2) Discovery was being issued for all three cases at the same time to save

) duplication of effort from the prosecutor’s office; and 3) we weré told we could have

“whatever we wanted” and that we would receive whatever we weré entitled to.

Discovery was not filed in this case because we believed we were already, without

: . having formally asked, getting 211 of the discovery we were entitled to. That way, we
would not have to give reciprocal discovery to the prosecutor,

5. I believe that the Statc of Ohio sent their primary Witness; Michael Smith, to Arizona

before and during the pendfency of co—dgfcndanf Raymond Smith’s trial. All six of the

attorneys involved found it extremely unusual for a deposition of a criminal witness to be

taken, 2t the behest of the State, I was unable 10 attend said deposition becanse of the
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immediacy of its being called and because T was in tral in Cuyshoga County. Shortly
after said deposition, we were informed that Michael Smith was no longer avail%ble. 1
further recall cither asking the Judge or filing 2 motion requesting the Jocation of the
witness. The Judge refused to order jt. As arcsult, I not only missed my only Gpportuﬁily

to observe Mr. Smith at the deposition, but also to watch him at his father's trial, Further,
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we were not informed that Michael Smith would magically “reappear” in lime for our

frial,

Unti! informed by the State Pﬁblic Defender’s office in preparatidn for this statement, I
never knew what had happened to this primary witness during the interval between his
deposition before h@s father’s trial and the tial of Stanlc-y Jalowiec. T have beer} informed
that he was taken to Arizona,

If Michae] Snﬁfh had been available and would have testified during Raymond Smith’s
trial, I would have definitely been at the trial watching both the direct and the cross fc-)r
use during the client’s trial. I would have defmftcljr contacted him for an interview - even

. if it would have been refised.

I believe that, under the circumstances, the Judge was incapable of giving a fair trial to

my client. He (the Judge) was consulied with continuously by the lead investigator in this

matter in order to obtain warrants and cut wimesses loose from either prison or to “help” .

potential State witnesses with their legal problems - all in exchange for their testimony,

For over a jrea:r he would meet privately with the lead investigator and, as near as I can-

tell, gave him carte-blanche to deal away any offenss, prison time, or probation in order
to purchase the testimony of a witness. In short, he was the “go-t0 guy” for the lead

investigating officer for putting the entire case together. More aggravating was the fact

that he refused to acknowledge that he even knew what we wore talking about when we
asked about recusal. V\jé attempted to explore judicial bias, and further attempt to explore
'the method of iriﬁestigatioxl' of the Jead investigative officer in this regard by issuing a
subpoena to the Judge in order to discover what he was fold aboui 1his case prior .[{) the

mdictment. The subpoena was successfully quashed by the State prior to trial. To this day
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I believe it was. prcju&icial for the judge in the case to not recuse himself In short, T
believe he was lainted by eXposure to the;. case belore trial.
Recently, the apﬁcllatc atterneys, who are working on Stanley Jalowiec’s federal habeas
case showed me porﬁons of discovery that they have just received fm'm the Cleveland
Police Department, the Elyria Police Department, and the Lorain County Prosecutoi’s
dfﬁce. These documents included police reporls from both the Cleveland Police
Department and the Elyda Police Department relating to the murder of Ronald Lally,
several witness and/or  co-defendant slalements recorded by Detective Leiby,
investigati've summaries and reports created by various officers who were part of this
investi gation, and letters written by the Assistant Prusecutiﬁg Atflorney. 1 do not recall
ever having seen these docwments. Had I been given these documents before the client's
trial, I would have investigated the material. Also, several of these reports were
necessary for Attorney Grunda and I to do an adequate cross-examination of the majority
of the state’s witnesses. A few of the things that jumped out at me as I reviewed the
reports were thclfollowing: |
a It would have been important in my cross-examination of various State’s
witnesses to have copies of each and 'evéz"y ﬁrs{'ious statement thatl they made to

the police ~ or even to know that there were multiple prior statements, These

Staternents are particularly erucial for cross examination purposes when the
witness has changed his or her story on numerous occasions. After reviewing
' these statements, 1 have noticed that several of thg State’s witnesses, including
Terry Hopkins, Lynne Altpater, Michael Smith, and Sandra Williams, appeared to
change thcir'story at least one time. To the best of my recollection, the prosecutor

never gave me a majority of the statements that these witnesses made and that |
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haye now reviewed. Obviously, copics of these statements are stifl available, in
either print and/or recorded form.

I also reviewed several notes, documenis, aﬁd other staternents, whicp infer that
several other witness statements were _taksn, vet subsequenﬂy withlield at the time
of the client’s trial. These still missing stalements include those of: Lynne
Altpater, Terry Hopkins, Shafon Hopkins, Joann Corinne Fike, and Carl Hartman.
In addition to not having copies of many of the State’s witnesses’ statements, the
prosecutor did not give the defense copies of all of the cIient’s.c0~defendant’s
statements (includ'fhg several staziements made by both Danny Smith and
Raymond Smith). The only statements ] recall being made aware of prior to or at
trial were the follov;aing: Danny Smith’s April 28, 1994 statement and Raymond
Smith’s July 5, '1994 and July 11, 1995 statements. I never saw Danny Smith's
statement dated January 7, 1995S. Additionally, I never saw Raymond Smith’s
statements that are referenced on p) 79 of his July 11,1995 statement.

I was shown an Investi.gative Summary dated Deccmber 28, 1994 written by

Officer John Homoki, at the request of Detective Alan Leiby, concerling an

incident at Mr. Hero’s. This incident oceurred on September 15, 1993, over a-

year prior to the writing of this report. This report would have been essential in

i

thallenging the menzory of the specific events that occurred at Mr. Hero's during
the cross-examination of Officer Homoki,

1 r;;-.viewed a letter in the discovery documents from the Lorain County
Prosecutor’s Office from Assistani frosecﬁting Attomey Jonathan Rosenbaum to
_Dcnnis O'Toule, attorney for Joann Corinne Fike, granting her transactional

immunity for her invelvement, if any, in the death of Ronald Lally. This was an
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exculpatery documen, \vh.x"ch would have Ecen crucial to have for usc during
Fike's cross-examination at the client’s tral. I have never before seen this
docurnent. Indeed, I recall absolutely no mention of the word “immunity” at any
point of the trial, except perhaps in regard to Michacl Siith,

I examined an agreement between Vernard Ben;y, Delective Alan Leiby, and
Assistant Prosecuting Attomey Jonathan Rosenbaum dismissing two pending
charges for aggravatinr;.; trafn;'c:ldng' in drugs in exchange for his cooperation with
the Ron Lally investigation, Berry did not testify for the State gt i:dai, but he was
listed as a witness by the State before the client’s trial began. Because Bcrry was
evidently an 11nportdnt State’s witness, at least at one time, I should have been
made aware of this document so that. I could understand the imporance of
investigating his knowledge of the Lally homicide. I do not recall ever having
scen any of these documents,

Ialso saw z leiter between Shawndell Donald, his attorney, Mary Papke,
Detective Alan Leiby, and Assistant Proéecutinc Attomey Roscubaﬁm granting
Shawndell Donald meumty from prosecutlcm in the Ron Lally homicide if he
fully and truthfolly cooperated in such mvestxgatlon In addxt:on, I reviewed a

document, which demonstrated that Donald brokc into Ron Lally®s apartment
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h

shortly after this homicide. These documents are exculpatory and would have
been extremely important during a pre-tral investigation in that they point o an
alternate suspect in the Lally homicide. T do not recall ever having seen any of

these documents,

I wag shown 2 witness list from the client’s trial that listed all witnesses that

+ received assistance from the Elyria Police Department.  Specifically listed was
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the name, Sharon Hopkins. Sharon Hopkins was a particularly important State’s
witnoss, and she is cven morenotieworthy since the Assistant Prosecutin g

Attomney Jonathan Rosenbaum specifically mentioned her name during his

closing argument in stating: “I also want to point out that there is no testimony or
Do argument that Lymne Alipater’s testimony was secured by anyone and the

same for Sharon Hopkins.” Tr. 926. This list, or the information that Sharon

, { ' . Hopkin’s was given consideration in exchange for her testimony, would have
been essential in both cross-examination of this witness and during closing

f argument. Ida not recall ever having seen any of these documents.

\ L I was él]own scveral documents and a compact disk {CD) that included an

J interview between Detective Alan Leiby and Mike Laopez, which al] demonstrate

;. that the Elyria Police Departrnent along with the prosecutor’s office, specifically
- Assistant Prosecuting Attorney Jonathan Rosenbaum, granted consideration to

J ' several individuals associated ﬁsith this investigation. These individuals did not

l | testify, but solely provided information in exchange for the consideration granted
in their case, These people include: Shawndell Donald, Tsrael Alvarez, Vemard
] Berry, and possibly Mike Lopez. This information would have been imperative at

the time of trial in order to complete a through investigation particularly for the

trial phasc of the client's trial, I do not recall ever having seen any of these
f documents.

I additionally saw a letter from Detective Alan Leiby to Assistant Prosecuting

wle

Attorney Jonathan Rosenbaum requesting that Tammy Green be granted

i transactional immsunity for her role, if any, in this homicide, for her testimony in

front of the client’s Grand Jury. Berause Green was a witness in front of the
ury.
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Graad Jury, this ihformaiion should have been provided to.us- However, 1 had
never seen his letter before.

It.is recounted on one report from the Cleveland Police Depariment that the clicnt
was involved in an incident on January 29, 1994 with a'Jeﬁ‘ery W. Hicks in front
of 360 Depot St. I was aware of this incident, as- Mr. Hicks testified during the
mitigation phase of the client’s trial. However, according to my review of the
transcript, Hicks testificd that “Stock”, who he identified as the client, beat him
with a bat. There is no bat mentioned in the incident report in the discovery
documents. This &ocument would have been crucial during the cross-examination
of Mr. Hicks. Ihave never before seen this report. I might add that the Judge in
this case speciﬁéally, in an angered tone of voice, mentioned the bat in his
seatencing as a primary reason for giving him the death penalty.

Additionally, I read 2 statement taken from Melissa Arroyo on November 29,
1995, and also a letter written from Robert Quillen to Detective Leiby prior to the
client’s trial. These documents both implicated onc Danny Smith and ot the
elient in the Lally homicide. This material was exenlpatory and should have been
made available to us prior to the client’s trial. T have riever before seon either of

these documents,
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Lalso listened to a compact disk containing an interview between Detective
Alan Leiby, Detectiv; Duane Whitely, and Jeff Buteau. Jeff Buteau lived with
Joann Corinne Fike and was present when Detective Leiby picked-up Fike's
LeBaron with a scarch warrant. On t_he disk, Buteau was questioned repeatedly if
the client bad confessed 1o him about thi.v; homicide. He stated over and over that

the client did not incriminate himself during any conversation that they had. This
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compact disk was never turned over during discovery by the Assistant
Prosecuting Attorney. I have never heard this disk before. Indeed, T would have
played it had T had possession,

I read a report found in the City of Cleveland, Depariment of Law files tha't a
Carrie Bandy reported that she overheard André Smith talking ébout killing 2 man
in the cemetery “b/c he thought he had some ch.eesc." This report was never
furned over during fliscovery by the Assistant Prosecuting Attorney. This report
was exculpatory in that it suggests an altemnate suspect in this homicide and
because would have been important to cur pre-trial investigation. 1 have never
seen this report before.

T reviewed two Computer Voice Stress Analyzer (CVSA) reports given to two
apparent suspects, Terry Hopkins and Frank Sciabica. also re.viewed nétes made
by Detective Alan Leiby requesting that several potential State’s witnesses take a
polygraph to prove their tuthfulness, The individuals to whom this reqﬁest was
directed were: Temry Hopkins, Vemard Berry, Israel .Alvarez,"Dmmy Smith,
Raymond Smith, Darren Tackett, Shawndell Donald; and Joann Cofinne Fike,
There is no documentation in the records that any tests were ever given. Ihave

never seen these notes nor these CVSA reports before,
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[looked over several tape-recorded and transeribed phone conversations between
Danny Smith and Carl Harman, while Smith was in Jail awaiting trial, These
phone conversations were apparently used to prosccute Smith on a bribery charge.
Carl Hartman was an important State’s witmess, who testified against the clent at

his trial. Additionally, Danny Smith was a co-defendant of the client, Therefore,

these transcribed conversations should have been tumed-over during discovery,
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These conversations illustrate Smith's altempt to bribe Hartman to take carc of
Terry Hopkin's testimony. Hopkins was another wilness at the client's trial,

Additionally. these conversations. particularly he c.on\-fersation of February 8,
1996, demonstrate that Smith was atte1ﬁpti;1g to manipulate and control this
holmicide' ix;\festigatIOJJ from his jail cell. These comversations would have beer|
important in hothv the .cross-f:mmination of Carl Hartman and during our pre-iria.
tvestigation of this homicide. | have never read any of these transcribec:

conversations hefore,

In conclusion. T find (here is 1 lot of material which I believe. had it been in the possession of the

Defense, wanld have changed the nature of the trial, our ability to better defend Mr. Jaloweic

and, more importantly. its outcorme,

. Pursuant to 28 U.S.C. §1746, I declare under penalty of perjury that the foregoing is
true and correct. Executed on this 217 day of January, 2007.
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S LT
Edward Cleary '
Attorney and Counselor at Lawf
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